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Proceedings  of  the  BAR  and  OFFICERS  of  the 
SUPREME  COURT  of  the  UNITED  STATES 
in  memory  of 
JOHN   MARSHALL  HARLAN 
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W  ASHIN  GTON 
NINETEEN    HUNDRED   AND  TWELVE 


PROCEEDINGS 

CITY    OF  WASHINGTON. 
SATURDAY,   DECEMBER    16,  1911 


The  Bar  of  the  Supreme  Court  of  the  United  States 
and  the  Officers  of  the  Court  met  in  the  Court  Room  in 
the  Capitol  at  twelve  o'clock. 

On  motion  of  Mr.  Louis  T.  Michener,  Mr.  Augustus 
E.  Willson  was  chosen  Chairman  and  Mr.  James  H. 
McKenney,  Secretary. 

On  taking  the  Chair,  Mr.  Willson  said : 

Gentlemen  of  the  Bar:  In  the  death  of  John  Mar- 
shall Harlan,  Associate  Justice  of  the  Supreme  Court  of 
the  United  States,  our  country  has  suffered  a  very  great 
public  loss,  and  the  Bar  of  the  Supreme  Court  and  a  host 
of  personal  friends  bear  a  very  great  personal  as  well  as 
official  loss.  I  feel  that  the  suggestion  that  I  should  be 
Chairman  of  this  meeting  is  a  token  of  your  loving 
recollection  of  Justice  Harlan  and  his  loyalty  to  his 
friendships,  which  never  depended  on  eminence,  rank, 
wealth  or  power,  but  folded  to  himself  many,  just  because 
they  loved  him  faithfully. 

As  a  boy  in  his  office,  I  loved  and  honored  him,  then, 
as  devotedly  as  when  he  came  to  be  the  great  Judge  and, 
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iii  the  best  sense  of  the  expression  and  its  most  eminent 
instance,  the  Grand  Old  Man  of  the  United  States, and  I 
realize  that  I  have  been  called  here  because  it  would 
have  pleased  him. 

I  leave  to  others,  long  and  constant  in  attendance  in 
this  great  Court  and  versed  in  its  ways  and  traditions,  to 
review  his  work  as  that  of  one  of  the  noblest  figures  in 
judicial  history.  He  was  greatly  loved  and  honored  by 
his  intimates,  younger  friends,  who  knew  him  in  every- 
day life  of  office  and  home,  and  with  even  greater  affec 
tion  and  respect  than  by  those  who  saw  him  only  in  the 
robes  of  the  Justice. 

He  was  a  great  big  man  physically,  mentally  and  in 
spirit,  simple-hearted  as  a  child,  and  his  rugged,  sturdy, 
great-hearted  and  kindly  spirit  shone  in  his  face  and  his 
walk. 

His  work  as  a  member  of  the  Louisiana  Commission, 
which  solved  a  grave  domestic  complication  in  a  way 
long  justified  by  the  course  of  our  country's  history  and 
as  a  member  of  the  Behring's  Sea  Tribunal,  which  ar- 
ranged satisfactorily  a  great  international  dispute,  con- 
stitute a  part  of  the  great  peace-making  events  of  history. 

His  record  as  a  Judge  is  wonderful,  in  the  long  period 
which  it  covered,  nearly  two  generations  of  sustained 
hard  work  of  the  very  greatest  importance,  interest  and 
usefulness ;  in  his  strong  common  sense,  wisdom,  energy, 
industry  and  strength;  wonderful  in  his  spiritual  con- 
sciousness of  the  will  of  the  people  and  the  future  of  our 
country;  and  wonderful  in  his  power  to  understand  the 
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lessons  of  the  past  and  the  hopes  and  chances  of  the  fu- 
ture of  our  people.  No  man  in  all  our  history,  not  even 
Abraham  Lincoln,  was,  in  the  best  spirit  of  the  expres- 
sion, more  truly  the  man  of  the  people,  more  naturally 
and  instinctively  part  of  the  people,  in  blood  and  bone, 
in  character  and  temper,  in  their  ideas  and  their  feelings, 
their  likes  and  their  dislikes,  their  hopes  and  their  fears, 
and  their  joys  and  their  sorrows. 

He  walked  and  talked  and  lived  and  toiled  among  the 
people  as  one  of  them,  set  apart  from  them  only  by  the 
eminence  of  soul  and  body  which  made  him  a  great  and 
natural  leader  of  men  by  sheer  force  of  his  splendid  gifts 
of  character  and  presence. 

But  he  was  most  wonderful  of  all  in  his  great  spirit. 
He  loved  his  God  and  his  service  devotedly  and  vitally. 
He  honored  and  loved  his  father  and  mother,  his  brothers 
and  sisters  and  all  his  kin  better  than  he  loved  himself. 

He  tenderly  cherished  and  loved  his  wife  best  of  all, 
who  through  all  their  life  together,  far  past  their  golden 
wedding,  was  his  dear  helpmeet  and  his  best,  most  trusted 
and  most  reverenced  counsellor,  and  he  loved  his  children 
and  grandchildren  and  his  friends  and  neighbors  in  the 
good  old-fashioned  way.  He  was  the  devoted  friend  of 
every  one  of  the  judges  of  this  Court  from  the  beginning 
to  the  end  of  his  work  here.  He  was  cordially  friendly 
to  the  members  of  the  bar,  and  felt  deeply  their  friend- 
ship to  him,  and  the  ties  of  mutual  regard  and  esteem 
between  him  and  the  lawyers  were  exceptionally  strong 
and  warm. 
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lessons  of  the  past  and  the  hopes  and  chances  of  the  fu- 
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eminence  of  soul  and  body  which  made  him  a  great  and 
natural  leader  of  men  by  sheer  force  of  his  splendid  gifts 
of  character  and  presence. 

But  he  was  most  wonderful  of  all  in  his  great  spirit. 
He  loved  his  God  and  his  service  devotedly  and  vitally. 
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who  through  all  their  life  together,  far  past  their  golden 
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and  most  reverenced  counsellor,  and  he  loved  his  children 
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good  old-fashioned  way.  He  was  the  devoted  friend  of 
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I  can  sit  liim  l.o-day  as  I  saw  him  when  as  a  boy  I  en- 
tered his  office  forty-one  years  ago.  He  seemed  a  very 
mountain  of  a  man,  of  noble  presence,  one  of  the  tallest 
and  most  superbly  built  men  in  all  Kentucky,  a  giant  at 
a  bar  which  was  rich  in  great  judges  and  distinguished 
lawyers,  and  in  that  goodly  company  he  was  easily  the 
leader. 

He  was  great  as  a  pleader,  and  of  such  tremendous 
earnestness  and  power  as  an  advocate  that  it  was  not  easy 
at  first  to  understand  how  such  an  impassioned  advocate 
could  make  an  impartial  judge.  And,  withal,  he  was 
always  most  regardful  of  the  rights  and  feelings  and 
opinions  of  others. 

He  had  a  splendid  memory,  kindly  and  joyful,  a 
genuine  great-hearted  sense  of  humor,  keen,  wholesome, 
natural  and  easy  coming,  which  made  him  a  delightful 
host,  a  joyful  guest  and  loved  friend  and  neighbor.  He 
loved  liberty  above  all  other  rights  and  blessings,  and 
sternly  resisted  every  power  and  influence  which  tended 
to  restrict  it;  but  it  was  liberty  under  the  law,  and  he 
had  no  toleration  for  violence  or  lawlessness  in  society  or 
business. 

He  was  Adjutant  General  of  Kentucky  at  twenty.  He 
was  a  brave  and  gallant  soldier  of  the  Union,  Colonel  of 
the  Tenth  Kentucky  Volunteer  Infantry,  and  Brevet  and 
Acting  Brigadier  General. 

He  was  twice  nominated  by  acclamation,  without  seek- 
ing it,  for  Governor  of  Kentucky,  and  his  campaigns  were 
models  of  intrepid  courage,  patriotism,  statesmanship  and 
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manly  spirit.  He  was  also  the  hero  in  his  youth  of  a 
noted  campaign  for  Congress. 

Of  his  life  as  a  Judge,  I  shall  only  mention  his  dissent- 
ing opinion  in  the  Civil  Rights  cases,  of  which  Roscoe 
Conkling,  a  great  leader,  and  until  then  not  wholly 
friendly,  wrote  to  Justice  Harlan  that  it  was  the  greatest 
opinion,  in  its  learning,  patriotism  and  statesmanship,  in 
the  history  of  our  Country  and  Court.  I  state  this  sub- 
stance of  the  letter  from  my  recollection  of  reading  it 
many  years  ago. 

A  mighty  host  of  people,  both  lawyers  and  laymen, 
have  always  believed,  and  still  cling  to  the  faith,  that  that 
opinion  expresses  with  great  force,  insight  and  clearness, 
the  spirit  of  our  race  and  breed  of  people,  and  that  it  will 
yet  be  the  law  of  our  folk  and  land  expressly  declared  by 
the  Court  and  written  into  the  Bill  of  flights. 

To  the  last  w  eek  of  his  life,  he  worked  steadily,  through 
practically  every  day  of  every  term  of  his  long  judicial 
career,  excepting  while  absent  on  the  Behring  Sea  Tri- 
bunal, and  died  in  the  harness.  He  had  a  strong  and 
useful  part  in  considering  and  deciding  thousands  of 
Supreme  Court  cases.  He  read  hundreds  of  thousands 
of  pages  of  records  and  briefs,  and  heard  thousands  of 
arguments.  He  did  his  whole  duty,  throughout,  loyally, 
bravely  and  unselfishly  with  dauntless  faith  and  zeal,  and 
won  the  love  and  respect  of  every  person  of  the  many 
thousands  that  got  to  know  him. 

At  his  last  breath,  suddenly,  for  just  an  instant,  his  eyes, 
which  had  been  for  some  time  closed,  suddenly  opened, 
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with  a  bright  and  clear  light,  and  his  whole  expression 
changed  and  a  look  of  strength  and  youth  seemed  to  come 
into  his  face  and  form,  as  if  ho  had  rallied  the  spirit  and 
strength  of  his  manhood's  prime  in  a  supreme  effort  to 
meet  the  trial  of  the  crossing  over,  and  as  if  a  blessed 
vision  opened  before  him  to  cheer  him,  as  he  answered 
the  last  summons,  and  this  mortal  put  on  immortality, 
and  then  his  eyes  closed,  the  muscles  relaxed,  and  in  his 
last  sleep  he  lay  and  said  no  more. 
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On  motion  of  Mr.  Solicitor  General  Lehmann,  the 
Chair  appointed  a  Committee  on  Resolutions. 

COMMITTEE  ON  RESOLUTIONS 

Mr.  Frederick  W.  Lehmann,  Missouri,  Chairman. 

Mr.  Joseph  W.  Bailey,  Texas. 

Mr.  Elihu  Root,  New  York. 

Mr.  Lawrence  Maxwell,  Ohio. 

Mr.  William  0.  Bradley,  Kentucky. 

Mr.  Henry  E.  Davis,  District  of  Columbia. 

Mr.  Swagar  Sherley,  Kentucky. 

Mr.  William  F.  Mattingly,  District  of  Columbia. 

Mr.  Blackburn  Esterline,  Illinois. 
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Mr.  Solicitor  General  Lkhmann,  for  the  Committee, 
presented  the  following 

RESOLUTIONS 

It*  solved,  That  the  memhers  of  the  Bar  of  the  Supreme 
Court  of  the  United  States  record  their  profound  appre- 
ciation of  the  life  and  labors  which  were  brought  to  a 
close  by  the  death  of  Mr.  Justice  Harlan. 

He  was  dedicated  at  his  birth  to  the  profession  of  the 
law  by  his  father,  who  was  himself  an  honored  and  dis- 
tinguished member  of  that  profession,  and  prophecy  of  a 
personal  career  was  never  more  completely  fulfilled  than 
that  which  spoke  in  the  christening  of  John  Marshall 
Harlan.  He  came  into  an  heroic  epoch  of  American 
history,  and,  mentally  and  physically,  was  cast  in  an 
heroic  mould.  In  his  earliest  manhood  he  entered  upon 
the  practice  of  his  profession  and  at  the  same  time  took 
part  in  the  political  controversies  by  which  the  country 
was  then  deeply  disturbed  and  which  nowhere  tried  the 
mettle  of  American  manhood  more  than  in  that  border 
land  of  contention  of  which  his  native  State  of  Kentucky 
was  a  part,  and  when  the  discussion  of  the  hustings  and 
of  legislative  halls  proved  unequal  to  the  settlement 
of  the  problems,  he  met  the  full  measure  of  patriotic 
duty  by  responding  to  the  call  to  arms  and  sharing  in 
the  perils  and  privations  which  an  appeal  to  the  arbitra- 
ment of  war  made  necessary.  Returning,  after  distin- 
guished service  in  the  field,  to  the  practice  of  his  profes- 
sion, he  continued  his  interest  and  his  efforts  in  behalf  of 
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the  public  welfare,  and  in  the  contests  of  politics  was  a 
willing  leader  of  the  forces  which  held  his  faith,  alike 
whether  the  prospect  was  of  victory  or  of  defeat. 

Disciplined  by  the  experiences  of  civil  and  military 
life  and  by  the  duties  of  public  and  private  station,  he 
came  in  the  full  maturity  of  his  powers,  to  this  tribunal, 
whose  broad  jurisdiction  imposes  upon  its  members  re- 
sponsibilities as  serious  as  can  rest  upon  the  conscience 
of  man.  For  nearly  thirty-four  years  he  honored  his 
high  position  by  faithful  discharge  of  its  duties.  The 
record  of  his  service  is  to  be  found  in  a  hundred  and 
twenty-six  volumes  of  reported  cases  in  the  determina- 
tion of  which,  with  few  exceptions,  he  participated.  In 
seven  hundred  cases  he  wrote  the  opinion  of  the  Court, 
and  in  many  others  he  wrote  opinions,  sometimes  of  con- 
currence, for  reasons  separately  stated,  and  sometimes  of 
radical  dissent,  but  whether  he  spoke  for  others  or  onty 
for  himself,  and  whether  in  assent  or  in  dissent,  it  was 
always  in  the  language  of  honest  and  earnest  conviction. 

Personal  and  property  rights,  individual  and  corporate 
interests,  the  reciprocal  relations  of  citizen,  State  and 
Nation,  in  ever  changing  phases  presented  themselves  as 
subjects  for  adjudication.  Indifferent  in  no  instance, 
there  was,  however,  an  especial  appeal  to  him  in  cases 
involving  those  rights  of  the  individual  which  it  was  the 
purpose  of  the  amendments  to  the  Federal  Constitution 
to  secure,  and  he  supported  the  national  authority  in  its 
fullest  scope  as  the  sure  means  of  maintaining  those 
rights. 
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His  style  proclaimed  the  man.  It  was  simple,  direct, 
strong,  and  rugged.  His  opinions  are  supported  by 
abundant  authority,  but  make  no  vain  display  of  learn- 
ing, and  of  their  meaning  there  is  no  room  for  doubt. 

Virile  and  masterful,  his  strength  was  subdued  to  a 
conscience  sensitive  to  right,  and  his  purposes  were 
shaped  by  a  character  of  perfect  integrity.  Throughout 
the  many  years  that  fell  to  his  part,  as  a  man,  citizen, 
soldier,  and  judge,  he  kept  without  stain  the  name  he 
bore  and  which  he  cherished  as  the  guide  and  inspira- 
tion of  his  life. 

Resolved,  That  the  Attorney  General  be  requested  to 
present  these  resolutions  to  the  Court  for  entry  upon  the 
record,  and  that  the  chairman  of  the  meeting  be  directed 
to  send  to  the  family  of  Justice  Harlan  a  copy  of  the 
resolutions  with  an  expression  of  our  sympathy  for  them 
in  the  loss  they  have  sustained. 
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REMARKS 


OF 

Mr.  SOLICITOR  GENERAL  LEHMANN. 

Mr.  Chairman  :  It  was  just  nine  years  ago  that  the 
members  of  this  Bar  gathered  at  a  dinner  given  to  Mr. 
Justice  Harlan  in  recognition  of  the  twenty-fifth  anni- 
versary of  his  accession  to  the  Supreme  Court.  Speaking 
of  the  Court  on  that  occasion,  he  said  : 

"  There  is  abundant  reason  to  believe  that  the  people 
confide  in  its  patriotism,  its  integrity,  and  its  learn- 
ing, and  have  an  abiding  faith  that  no  permanent 
or  irreparable  harm  will  come  to  the  Republic  by 
any  action  that  Court  will  ever  take." 

For  the  standing  of  the  Court  with  the  people,  Justice 
Harlan  was  under  great  responsibility,  for  to  him  had 
come  great  opportunity. 

Of  the  sixty-five  men  who  hold  and  have  held  posi- 
tions on  this  Bench,  only  two  exceeded  him  in  length  of 
service  and  no  one  of  them  all  participated  in  the  de- 
termination of  so  many  cases. 

The  position  of  Marshall  must  always  remain  distinc- 
tive, for  he  was  the  pioneer  in  a  new  field  of  jurispru- 
dence, that  of  constitutional  law,  and  not  only  was  he 
Chief  Justice  for  so  many  years,  but  through  a  large  part 
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of  thai  time  he  seemed  to  be  the  Court  itself.  In  the 
thirty  volumes  of  reports  which  record  his  'service,  from 
first  Crunch  to  ninth  Peters,  the  opinion  of  the  Court  in 
nearly  one-half  of  the  cases  was  delivered  by  the  Chief 
Justice.  The  business  of  the  court  has  grown  too  much 
to  permit  any  member  now  to  bear  so  large  a  share  of 
its  burdens. 

The  record  of  Justice  Field  runs  through  a  hundred 
volumes  of  reports,  from  the  sixty-eighth  to  the  one  hun- 
dred and  sixty-seventh;  and  in  six  hundred  and  twenty 
cases  he  delivered  the  opinion  of  the  court.  Justice 
Harlan  begins  with  volume  ninety-five  and  continues  to 
volume  two  hundred  and  twenty-one.  Evidence  of  his 
labors  is  to  be  found  in  every  volume  of  that  long  series 
save  three,  and  these  cover  the  time  of  his  absence  from 
the  bench,  but  not  from  public  duty,  during  his  service 
as  an  arbitrator  appointed  by  the  United  States  in  the 
Fur  Seal  Arbitration.  In  more  than  seven  hundred 
opinions  he  spoke  for  the  Court. 

But  length  of  service  and  number  of  opinions,  in  them- 
selves, attest  nothing  more  than  opportunity  and  indus- 
try. Justice  Harlan  had  by  nature  the  patriotism,  the 
integrity,  and  the  capacity  for  learning  required  for  judi- 
cial service,  and  his  faculties  were  developed  to  their 
highest  efficiency  by  the  education  of  schools  and  the 
experiences  of  active  life.  He  was  a  country  lawyer  of 
the  type  of  Otis  and  Adams  in  Massachusetts,  Henry  and 
Marshall  in  Virginia,  Clay  and  Crittenden  in  his  own 
State,  and  Lincoln  and  Douglas  in  Illinois.    These  men 
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were  general  practitioners  from  necessity.  Their  situa- 
tion and  surroundings  forbade  specialization.  The  in- 
terests they  represented  were  human.  The  issues  in  the 
cases  they  tried  were  of  life,  liberty,  reputation  and  prop- 
erty, in  which  the  entire  community  felt  a  deep  concern, 
and  they  became,  as  Justice  Miller  has  said,  by  the  nature 
of  their  duties,  the  moulders  of  public  sentiment  on 
questions  of  government,  and  were  every  day  engaged  in 
the  formation,  the  construction,  and  the  enforcement  of 
the  laws. 

The  courthouse  then,  rather  than  the  counting  room, 
was  the  seat  and  center  of  political  power,  and  proved 
ability  in  the  contests  of  the  forum  was  regarded  as  the 
best  qualification  for  duty  in  legislative  halls,  on  the 
bench,  and  in  executive  office. 

The  State  of  Kentucky  was  prolific  of  such  men,  and 
among  them  in  his  generation  Justice  Harlan  stood  in 
the  front  rank.  At  the  age  of  forty-four  he  was  a  lawyer 
of  ripe  experience,  had  served  with  distinction  in  office 
and  in  the  field,  had  met  victory  and  defeat  with  the 
same  temper,  was  strong,  broad-minded  and  sympathetic 
with  his  fellowmen,  and  so  was  equal  to  the  great  mis- 
sion to  which  he  was  then  called ;  and  throughout  his 
thirty-four  years  of  service  he  contributed  in  the  full 
measure  of  his  great  opportunity  to  strengthening  the 
people's  confidence  in  the  patriotism,  integrity,  and  learn- 
ing of  the  court,  and  to  confirming  their  faith  that  no 
permanent  or  irreparable  harm  will  come  to  the  Repub- 
lic from  any  action  the  court  will  ever  take. 
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Any  expression  we  may  record  in  appreciation  of  his 
career  will  be  but  a  mockery  of  his  memory  if  we  do  not 
take  inspiration  from  his  example  and  recognize  that 
upon  us,  also,  in  our  service  at  the  bar,  rests  the  duty  to 
maintain  undisturbed  the  confidence,  and  unshaken  the 
faith  of  the  people  in  their  highest  tribunal. 


REMARKS 

OF 

Mr.  JOSEPH  W.  BAILEY. 

In  this  place  on  any  occasion,  and  in  any  place  on  this 
occasion,  a  lawyer  would  be  naturally  inclined  to  exag- 
gerate— if,  indeed,  it  could  be  exaggerated — the  impor- 
tance of  the  judiciary  in  our  system  of  government;  but 
I  shall  not  yield  to  that  inclination,  because  my  training 
has  produced  in  my  mind  a  conviction  that  the  legisla- 
tive, executive,  and  judicial  departments  are  each  as 
essential  as  the  others  to  the  preservation  of  this  Repub- 
lic. In  saying  this,  I  do  not  mean  that  under  all  cir- 
cumstances, and  from  every  point  of  view,  these  three 
departments  are  equally  important,  for  the  most  superfi- 
cial thinking  will  convince  us  that  they  are  not.  In 
regulating  the  rights  of  property,  and  in  defining  the 
relation  of  men  towards  each  other,  obviously  the  legis- 
lature is  more  important  than  either  the  executive  or 
the  judiciary  department ;  for  if  wicked  or  unwise  legis- 
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lators  enact  unjust  or  foolish  laws,  the  more  fearless  the 
executive  may  be  in  their  enforcement,  and  the  more 
correct  the  judiciary  may  be  in  their  construction,  the 
worse  it  will  be  for  our  country  and  her  people.  Nor  is 
the  executive  department  without  its  greater  importance 
in  some  respects;  for  upon  the  prompt  and  impartial 
enforcement  of  the  law  depends  not  only  the  peace  and 
good  order  of  every  community,  but  also  the  personal 
protection  of  every  citizen.  The  courts  could  exert  but 
little  power  over  such  matters  unless  the  executive 
department  should  do  its  duty. 

There  is,  however,  an  office  performed  by  the  judiciary 
which  exceeds  in  its  consequences  for  good  or  evil, 
according  as  it  is  well  done  or  otherwise,  anything  which 
our  legislatures  and  executives  have  been  authorized  to 
do.  We  speak  of  these  three  departments  as  distinct, 
independent,  and  co-ordinate,  but  even  those  who  assert 
and  strive  to  maintain  that  relation  between  them  fully 
understand  that  the  judiciary  alone  can  undo  what  both 
of  the  other  departments  have  joined  in  doing.  The 
judiciary  is  often  required  to  hold  the  balance  between 
the  executive  and  legislative  departments,  and  in  obedi- 
ence to  its  command  each  must  forbear  to  encroach  upon 
the  rights  or  duties  of  the  other.  In  that  respect,  it  is 
supremely  true  that  the  judiciary  is  more  than  co-ordi- 
nate with  the  others,  and  is  obviously  superior  to  both  of 
them. 

This  was  the  first  government  ever  organized  in  the 
history  of  the  world  under  which  a  court  was  empowered 
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to  annul  Legislative  acts.  There  were  some  wise  men,  it 
is  true,  in  our  early  days  who  denied  the  existence  of  that 
power,  hut  it  was  vindicated  for  all  time  to  come  in  a 
memorable  opinion  delivered  hy  the  great  Chief  Justice 
whose  name  was  hestowed  upon  our  departed  brother.  I 
have  never  been  a  partisan  of  John  Marshall,  and  in 
other  places  I  have  not  hesitated  to  criticise  some  of  his 
opinions;  but  no  man  has  ever  answered,  and  no  man 
can  ever  answer,  the  overwhelming  argument  by  which 
he  asserted  and  established  the  right  and  duty  of  this 
Court  to  hold  null  and  void  every  act  which  contravenes 
our  Constitution. 

With  such  a  function  to  perform  and  clothed  with  a 
power  greater  than  any  court  before  it  has  ever  possessed, 
it  is  as  much  to  the  credit  of  our  people  as  it  is  to  the 
honor  of  this  Court  that  we  can  still  repeat,  as  the  learned 
Solicitor  General  has  done,  the  memorable  sentence  in 
which  Judge  Harlan  declared  that  there  is  a  universal 
confidence  that  no  harm  will  ever  come  to  this  republic 
through  the  judgments  or  through  the  conduct  of  this 
great  tribunal.  To  have  been  even  the  humblest  member 
of  such  a  court  would  be  enough  to  satisfy  the  ambition 
of  any  man ;  but  to  have  been,  as  Judge  Harlan  was,  a 
conspicuous  member  of  it  for  so  many  years,  and  to  have 
borne  himself  through  all  that  time  with  a  dignity  and 
a  wisdom  that  has  inseparably  linked  his  name  with  the 
names  of  Marshall,  Story,  and  Taney,  is  a  glory  which 
can  come  to  but  few  men  in  our  country: 
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Judge  Harlan  was  not  always  of  gentle  manner  on  the 
bench;  but  his  interruptions,  which  sometimes  appeared 
to  proceed  from  that  impatience  with  which  a  great  and 
highly  trained  intellect  follows  the  halting  processes  of  a 
less  luminous  mind,  were  often  due  to  a  wholly  different 
reason.  I  witnessed  an  episode  which  so  well  illustrates 
what  I  have  just  said  that  I  think  it  worth  relating  in 
this  presence.  Something  like  two  years  ago  I  was 
called  here  to  argue  a  case  in  which  a  sovereign  State 
was  the  complainant,  and  my  associate  was  a  talented 
young  lawyer  who  was  letter  perfect  in  that  case,  but  who 
had  never  before  appeared  in  this  court.  The  matter  was 
to  be  presented  on  a  motion  for  which  under  the  rules, 
as  they  then  stood,  an  hour  was  allowed  to  each  side,  and 
I  suggested  that  my  associate  should  open  our  case,  in- 
tending that  if  he  presented  it  satisfactorily  I  would  leave 
him  to  occupy  the  entire  time  allotted  to  us;  but  he 
was  so  full  of  his  case  that  he  began  the  presentation 
of  it  in  a  way  that  would  have  required  hours.  I  was 
growing  a  little  nervous  over  the  situation  myself,  but  I 
hesitated  to  interrupt  him,  because  I  thought  it  might 
confuse  him,  and  just  as  I  was  debating  with  myself  what 
it  was  best  to  do,  Judge  Harlan  called  on  him  in  a  stern 
voice  to  "come  to  your  point."  My  young  friend,  con- 
fused beyond  description,  managed  to  say  that  he  was 
coming  to  it;  but  Judge  Harlan  replied  that  his  time 
would  be  consumed  before  he  reached  it,  and  that  in  the 
meantime  the  court  would  have  no  idea  of  the  question 
he  was  presenting  to  it.    It  was  a  trying  experience  for  a 
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new  member  of  tbe  bar,  and  I  felt  it  so  keenly  that  I 
shared  the  young  man's  resentment.  A  few  days  after- 
wards 1  happened  to  meet  Judge  Harlan  as  he  was  com- 
ing to  the  Capitol,  and  I  told  him  bluntly  that  I  regarded 
his  rebuke  of  that  young  man  as  little  less  than  cruel. 
Instead  of  exhibiting  an  irritation,  which  would  have 
been  entirely  permissible  against  a  member  of  his  bar 
who  had  presumed  to  criticise  his  conduct,  he  turned  to 
me  and,  smiling,  said :  "  My  dear  Senator,  you  do  not  un- 
derstand my  purpose.  I  saw  that  the  young  man  was 
embarrassed  by  his  surroundings,  and  I  desired  to  relieve 
him  from  his  embarrassment."  I  told  him  that  I  thought 
he  had  chosen  a  curious  way  of  producing  such  a  result, 
and  he  advised  me  to  watch  that  young  man  when  he 
next  appeared  in  this  court.  It  so  happened  that  a  re- 
argument  of  that  very  case  was  ordered,  and  when  my 
associate  and  myself  appeared  here  to  argue  it  at  the  next 
term,  I  found  Judge  Harlan's  remedy  for  a  lawyer's  em- 
barrassment completely  justified.  When  the  learned  jus- 
tices interrogated  my  associate  upon  the  second  argument, 
he  answered  them  with  as  little  embarrasment  and  with 
more  confidence  than  I  could  summon,  and  acquitted 
himself  so  admirably  from  the  beginning  to  the  end  of 
his  address  to  the  court  that  at  the  close  of  it  J udge  Harlan 
looked  over  to  me,  plainly  pleased  with  the  outcome,  and 
afterwards  recalled  the  circumstance  more  than  once. 

But,  Mr.  Chairman,  I  will  not  detain  this  meeting 
longer,  for  our  resolutions  and  our  memorial  addresses 
will  not  perpetuate  Judge  Harlan's  fame.    By  his  own 
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words  and  deeds  he  has  builded  a  monument  to  his 
memory  which  will  inspire  our  children  to  venerate  his 
name  long  after  we  have  followed  him  across  the  river. 
As  long  as  this  court  exists,  and  it  will  exist  as  long  as 
this  republic  survives,  the  fame  of  John  Marshall  Harlan 
will  be  cherished  in  undiminished  honor  and  glory. 


REMARKS 

OF 

Mr.  ELIHU  ROOT. 

Mr.  Chairman  :  I  beg  to  second  the  resolutions  which 
have  been  presented,  and  by  doing  so  to  pay  the  tribute 
of  gratitude  which  every  lover  of  his  country  must  feel  for 
a  life  devoted  to  its  service  with  power  and  sincerity. 

The  passing  of  Mr.  Justice  Harlan  severs  the  tie  between 
two  eras  of  our  National  development.  When  he  came  to 
the  Court  thirty -four  years  ago,  he  became  a  part  of  a  Court 
made  up  by  the  men  of  the  great  Civil  War,  all  appointed 
by  President  Lincoln  and  President  Grant,  except  one,  Mr. 
Justice  Clifford,  who  was  the  surviving  connecting  link  be- 
tween the  Court  of  the  war  and  of  the  preceding  era  in  which 
he  received  his  commission  from  President  Buchanan.  Jus- 
tice Harlan  was  the  sole  connection  between  the  Court  of  the 
war,  the  Court  of  Lincoln  and  Grant,  with  the  new  Court 
that  faces  the  new  problems  in  a  new  period  of  our  National 
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development,  and  as  he  govs,  the  old  Court  disappears  and 
the  new  times  confront  us.  There  are  clocks  moved  by 
electricity  from  some  central  station;  their  hand  sremain 
motionless  as  the  minute  passes,  but  at  its  end  they  move 
instantly  to  the  next,  and  lo,  another  minute  of  time  has 
come.  As  Mr.  Justice  Clifford  passed  away,  the  hand 
moved  from  the  Ante-bellum  days  to  the  period  of  war 
and  reconstruction,  and  as  Mr.  Justice  Harlan  passed,  the 
hand  moved  from  the  period  of  war  and  reconstruction  to 
the  new  times  and  new  problems  before  us.  He,  Mr. 
Chairman,  was  a  conspicuous  illustration  of  a  truth  so 
often  exhibited  in  the  history  of  American  jurisprudence — 
often  in  that  of  England,  more  often  in  that  of  America — 
the  truth  that  more  important  than  learning,  more  im- 
portant than  the  logical  faculty,  more  important  than  all 
scholastic  qualities,  is  the  force  of  character,  the  sympathy 
with  life,  the  capacity  for  measuring  the  needs  and  the 
impulses  of  constantly  developing  and  changing  life  which 
come  to  the  men  who  have  been  significant  figures  in 
great  affairs,  to  men  who  are  intensely  human  and  who 
have  dealt  with  great  forces.  Justice  Harlan  did  not 
reason  about  it,  but  his  nature  compelled  him  to  illus- 
trate the  truth  that  in  every  judicial  decision  there  are 
two  primary  elements;  one  is  the  ascertainment  of  the 
law,  and  the  other  is  the  application  of  the  law  to  the 
human  problems  of  the  moment.  He  was  intensely  human, 
a  natural  contender,  and  he  rejoiced  in  conflict.  Life 
upon  the  Bench  never  emasculated  him.  He  never  wrapt 
himself  about  with  the  mantle  of  over  sensitive  dignity, 
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which  sometimes  minimizes  judicial  strength.  He  asked 
for  no  subservience  from  the  Bar,  and  he  rejoiced  in  the 
presence  of  counsel  who  stood  up  with  manly  assertion  of 
a  client's  rights.  His  intense  interest  in  the  affairs  of  the 
world  kept  him  young,  and  his  youth  maintained  his  use- 
fulness. He  could  not  lose  his  interest  in  the  affairs  of 
life.  Sometimes,  when  in  executive  office,  I  myself  have 
been  struggling  with  difficult  questions  that  were  attract- 
ing public  attention  and  interest  and  public  thought,  his 
tall  form  would  make  its  appearance  in  my  office,  and  he 
would  come  in  the  kindly  confidence  of  old  friendship 
and  sympathy,  to  tell  me  how,  from  his  point  of  view,  it 
would  seem,  and  to  warn  me  of  dangers  he  could  foresee. 
Sometimes  he  would  say :  "  Be  careful  not  to  run  against 
the  doctrine  of  that  or  the  other  case  in  what  you  do." 
And  so  he  lived  a  full  life  to  the  end,  rendering  service 
for  which  no  one  could  compensate,  and  for  which  we  can 
only  render  that  great  appreciation  which  is  after  all 
more  important  for  us  than  for  him.  For,  to  mark  such 
a  life  and  such  a  career  of  service  with  honor,  in  order 
that  all  men  may  realize  their  worth,  is  of  primary  conse- 
quences to  the  pure  and  devoted  administration  of  our 
law,  and  the  just  exercise  of  our  Governmental  powers  in 
all  departments  for  the  future.  No  one  can  be  a  pessimist ; 
no  one  can  despair  of  his  country's  future  who  sees  that 
such  men  as  John  Marshall  Harlan  can  live  in  honor  and 
can  be  appreciated  by  his  countrymen. 
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REMARKS 


OF 

Mr.  WILLIAM  O.  BRADLEY. 

Mr.  Chairman:  When  I  entered  this  chamber  I  did 
not  intend  to  say  one  word,  but  have  concluded  that,  com- 
ing from  the  State  that  gave  the  great  Justice  birth,  from 
the  people  who  knew  him  better  than  any  other  people, 
from  the  people  who  loved  him  better  than  any  other 
people  could  love  him,  it  would  be  very  inappropriate 
for  me  to  be  silent  on  this  occasion.  I  knew  Justice 
Harlan  intimately  from  my  young  manhood,  and  during 
all  those  years  I  sincerely  loved  him,  up  to  the  moment 
of  his  death.  No  man  who  was  ever  born  in  Kentucky, 
was  better  loved  than  John  Marshall  Harlan  save  perhaps 
Abraham  Lincoln.  I  esteem  it  one  of  the  great  privileges 
and  honors  of  my  life  to  have  intimately  known  Justice 
Harlan,  and  to  have  enjoyed  his  friendship.  Judge  Har- 
lan was  in  truth  a  many-sided  man,  as  a  lawyer,  soldier, 
jurist,  politician,  christian,  citizen,  and  friend.  As  a  man, 
measured  by  the  highest  standard,  I  never  knew  his 
superior,  and  doubt  if  I  have  ever  known  his  equal. 
Kindness  of  heart,  generosity  of  spirit,  were  traits  of  his 
character  well  known  to  all.  As  a  soldier,  he  was  a  brave 
and  just  man,  treating  at  all  times  those  with  whom  he 
met  in  combat  and  those  who  fell  into  his  hands  as  pris- 
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oners  with  the  very  greatest  kindness  and  humanity. 
He  was  a  patriot;  he  was  a  true  American.  There  has 
never  lived  a  greater  American.  He  despised  oppression 
His  heart  went  out,  as  his  opinions  will  show,  to  those  who 
were  weak  and  defenseless.  There  never  was  a  time  when 
he  was  either  ashamed,  afraid  or  unable  to  take  the  part  of 
the  lowly.  As  a  politician  in  Kentucky,  he  has  had  but 
few  equals.  In  the  great  campaigns  that  he  made  in  that 
State,  he  stirred  into  life  and  awoke  to  action  men  who, 
through  his  example,  after  he  came  upon  the  bench,  con- 
structed a  great  Party,  which,  when  he  was  a  candidate, 
was  in  its  infancy.  He  intensely  loved  his  State,  and  his 
heart  was  big  enough  to  love  the  whole  country.  I  re- 
member when  the  case  of  Taylor  v.  Beckham  was  argued 
in  this  court.  At  that  time  intense  feeling  existed  in 
Kentucky.  It  was  indeed  a  period  that  tried  men's  souls 
as  well  as  appealed  to  the  sound  judgment  of  the  people 
of  our  State.  During  the  argument  the  sympathies  of 
Justice  Harlan  were  so  awakened  that  he  shed  tears. 
They  were  tears  of  love  and  sympathy  for  his  great  State, 
tears  because  of  her  misfortunes,  tears  because  of  the  dis- 
tressing and  acute  situation.  No  man  was  ever  more  loyal 
to  his  State,  and  no  man  ever  more  loyal  to  his  country. 
As  has  been  said,  the  monument  of  Justice  Harlan  has  been 
erected  by  his  own  hand.  Never  was  there  a  truer  state- 
ment. Through  all  these  long  years,  more  or  less  marked 
with  strife  growing  out  of  the  war  and  great  political  agita- 
tion, Justice  Harlan  slowly,  but  surely,  builded  that  mon- 
ument.   In  sunshine  and  storm,  one  stone  after  another 
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was  laid  by  Ins  master  hand,  until,  when  the  end  came, 
the  monument  had  been  completed.  He  was  a  most  im- 
posing specimen  of  manhood.  I  doubt  if  in  this  Nation 
of  ours  there  has  ever  been  a  more  commanding  figure 
than  that  of  Mr.  Justice  Harlan,  and  in  the  midst  of  all 
Ins  experiences  as  a  man  as  well  as  a  politician  and  as  a 
great  Judge,  I  have  often  thought  of  the  peculiar  apt- 
ness to  him  of  the  poem — 

"As  some  tall  cliff  that  lifts  its  awful  form, 
Swells  from  the  vale  and  midway  leaves  the  storm — 
Though  round  its  breast  the  rolling  clouds  are  spread, 
Eternal  sunshine  settles  on  its  head." 

Ripe  as  a  scholar,  ripe  as  a  man,  ripe  as  a  jurist,  ripe 
as  a  citizen,  there  has  never  been  gathered  to  the  Harvest 
Home  a  richer  sheaf  than  when  his  life  ended  here  and 
he  entered  into  a  glorious  eternity. 
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REMARKS 


OF 

Mr.  HANNIS  TAYLOR. 

Mr.  Chairman  :  During  the  storm  of  death  that  re- 
cently raged  in  this  Court,  a  great  oak  went  down  with 
all  of  its  leaves  fresh  and  green  upon  it.  There  had  been 
no  decay  at  the  roots,  no  weakening  at  the  heart,  no 
"  dying  in  the  top."  The  pride  of  the  forest  was  simply 
forced  to  yield  to  an  irresistible  power  no  mortal,  how- 
ever strong,  could  resist.  Whenever  I  meditate  upon  the 
masterful  men  who  founded  this  Republic,  they  always 
loom  up  large  before  me,  like  the  original  forest  trees — 
stern,  stately,  heroic  men  who  were  never  touched  by  the 
refining  yet  enervating  influence  of  an  overculture.  As 
our  civilization  advanced,  the  initial  growth  was  cut 
down  and  its  place  taken  by  smaller  trees  perhaps  of  finer 
fibre.  But  the  new  growth  does  not  so  appeal  to  the 
imagination.  It  is  not  so  luxuriant.  Among  the  new 
and  more  severely  trained  men,  we  often  find  a  mind 
like  an  old  sedge  field,  worn  out  by  excessive  cultivation. 

John  Marshall  Harlan  was  an  American  man  of  the 
old  type.  He  sprang  from  a  race  of  men  who  were  at 
once  jurists  and  statesmen.  We  should  never  forget  that 
those  who  founded  this  Government  and  administered  it 
down  to  the  Civil  War  were  jurists  and  statesmen  of  a 
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type  which  the  English  Bar  never  produced.  When  Lord 
Erskine,  after  he  had  hecorae  the  monarch  of  Westmins- 
ter Hall,  passed  into  Parliament,  he  shriveled  like  a 
weakling.  When  the  younger  Pitt,  who  became  the  leader 
of  Parliament,  tried  his  fortunes  in  Westminster  Hall, 
lie  shriveled  like  a  weakling.  The  peculiar  political  con- 
ditions created  by  the  new  American  democray  forced 
the  leaders  of  the  American  Bar  to  become  both  jurists 
and  statesmen.  The  ideal  product  of  the  new  system 
was  Daniel  Webster,  who  could  have  overthrown  Erskine 
in  Westminster  Hall  and  then  surpassed  the  younger 
Pitt  in  Parliament.  Mr.  Justice  Harlan  had  in  a  high 
degree  the  dual  equipment.  He  was  not  only  a  great 
advocate  with  an  inborn  genius  for  law,  but  he  was  a 
great  tribunitian  orator  who  would  have  adorned  a  Sen- 
ate anywhere.  I  have  heard  many  say  that  if  fortune  had 
detained  him  in  the  political  arena,  he  would  have  be- 
come President  of  the  United  States.  Nature  made  him 
of  Presidential  size.  I  can  never  forget  a  scene  I  once 
witnessed  at  Paris,  when  the  Behring  Sea  Arbitration 
Tribunal  was  sitting  there,  with  John  Marshall  Harlan 
of  Kentucky,  at  one  end  of  the  Court  and  John  Tyler 
Morgan  of  Alabama  at  the  other.  Both  were  then  in 
the  Indian  Summer  of  their  manhood — Harlan  with  his 
noble  and  matchless  form,  the  God-gifted  Morgan,  with 
that  beautiful  face  and  head  that  sculptors  and  painters 
might  have  loved  to  copy.  My  heart  swelled  with  pride 
as  I  looked  upon  those  two  great  American  citizens,  who 
had  been  opposing  generals  in  the  Civil  War,  and  fancied 
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that  I  saw  in  them  reproductions  of  Brutus  and  Cicero. 
The  fact  is  that  there  is  a  very  close  resemblance  between 
the  Roman  Bar  and  the  American  Bar.  The  members  of 
each  had  to  be  masters  in  the  forum  and  in  the  Senate ; 
the  members  of  each  had  to  be  masters  of  parliamentary 
as  well  as  legal  proceedure. 

Destiny  was  kind  when  it  led  Mr.  Justice  Harlan  away 
from  the  turbid  arena  of  national  politics  into  the  "  un- 
vexed  silence  of  a  student's  cell,"  where  he  was  able  to 
work  for  more  than  thirty  years  for  the  expansion  and 
readjustment  of  our  marvelously  flexible  Federal  Consti- 
tution. I  say  expansion  and  readjustment  because  we 
should  never  forget  that  all  law,  public  and  private,  is  a 
living  and  growing  organism  that  changes  as  the  rela- 
tions of  society  change.  In  the  words  of  the  great  Ger- 
man jurist,  Savigny,  "law  is  simply  a  part  and  parcel  of 
national  life ;  a  member  of  a  nation's  body,  not  a  gar- 
ment merely,  which  has  been  made  to  please  the  fancy 
and  which  can  be  taken  off  at  pleasure  and  exchanged 
for  another."  Law  is  a  part  of  the  life  of  a  people,  like 
their  social  habits  and  their  language,  and  as  such  it 
must  grow  with  their  growth  and  wither  with  their  decay. 
Never  in  the  constitutional  life  of  any  people  has  the 
organic  development  been  so  vast  and  rapid  as  that 
which  has  taken  place  here  since  the  existing  Federal 
Constitution  went  into  effect.  During  the  very  short 
period  in  which  the  thirteen  scattered  communities  that 
fringed  our  Atlantic  seaboard  towards  the  close  of  the 
seventeenth  century  have  been  expanding  across  the 
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continent  the  dissolving  views  of  change  have  followed 
each  other  like  the  pictures  in  a  panorama.  In  expand- 
ing with  thai  expansion,  in  adapting  itself  to  the  changes 
and  relations  resulting  therefrom,  the  American  Consti- 
tution has  developed  an  elasticity,  a  growing  power,  en- 
tirely beyond  the  cumbrous  process  of  amendment  its 
terms  provide.  When  the  Thirteenth,  Fourteenth  and  Fif- 
teenth Amendments,  involving  a  single  subject  matter, 
are  considered  as  they  should  be,  as  a  single  transaction, 
the  fact  remains  that  the  Constitution  of  the  United 
States  has  been  amended  but  once  since  1804,  a  period  of 
one  hundred  and  seven  years.  And  yet,  during  all  that 
time,  it  has  been  passing  rapidly,  despite  its  rigid  and 
dogmatic  form,  through  a  marvelous  process  of  unparal- 
lclled  development,  chiefly  through  the  subtle  agency  of 
judge-made  law,  ever  flowing  from  a  generous  fountain, 
the  Supreme  Court  of  the  United  States. 

No  man  who  has  been  a  member  of  that  Court  during 
the  last  fifty  years  has  done  more  than  Mr.  Justice  Harlan 
to  enrich  that  stream  of  judge-made  law,  whereby  our 
apparently  rigid  Constitution  has  been  enabled  to  expand 
with  the  growth  of  the  Nation.  Without  the  elasticity 
drawn  from  that  source  our  intricate  Federal  system 
would  have  perished  long  ago,  as  did  the  rigid  paper 
constitutions  born  of  the  French  Revolution.  No  man 
has  done  more  of  recent  years  than  Mr.  Justice  Harlan 
to  infuse  into  our  growing  Constitution  the  advancing 
spirit  of  the  people  which  is  its  very  breath  of  life.  His 
popular  tendencies  were  always  helpful,  because  they 
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were  always  in  the  right  direction.  Sixteen  years  ago 
in  the  Sugar  Trust  case,  he  foresaw  all  that  was  to  come 
when  he  said :  "  In  ray  judgment,  the  general  Govern- 
ment is  not  placed  by  the  Constitution  in  such  a  condi- 
tion of  helplessness  that  it  must  fold  its  arms  and  remain 
inactive  while  capital  combines  under  the  name  of  a  cor- 
poration to  destroy  competition,  not  in  one  State  only, 
but  throughout  the  entire  country,  in  the  buying  and 
selling  of  articles — especially  the  necessaries  of  life — that 
go  into  commerce  among  the  States.  ...  To  the 
general  Government  has  been  committed  the  control  of 
commercial  intercourse  among  the  States,  to  the  end  that 
it  may  be  free  at  all  times  from  any  restraints  except  such 
as  Congress  may  impose  or  permit  for  the  benefit  of  the 
whole  country.  The  common  Government  of  all  the 
people  is  the  only  one  that  can  adequately  deal  with  a 
matter  which  directly  and  imperiously  affects  the  entire 
commerce  of  the  country,  which  concerns  equally  all  the 
people  of  the  Union,  and  which,  it  must  be  confessed, 
cannot  be  adequately  controlled  by  any  one  State."  It 
was  his  comfort  to  see  before  he  died  these  great  and 
necessary  principles  fully  recognized. 
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REMARKS 


OF 

Mr.  BLACKBURN  ESTERLINE. 

Mr.  Chairman,  in  seconding  the  resolutions,  I  shall 
speak  only  of  the  deep  interest  which  Mr.  Justice  Har- 
lan always  entertained  for  young  men.  Even  though 
he  lived  more  than  seventy-eight  years,  he  never  grew 
old.  And  from  the  time  he  first  began  to  think  for  him- 
self until  he  closed  that  long  and  remarkable  career,  he 
never  failed  in  his  interest  and  efforts  for  the  young  men 
of  his  time.  For  them  he  seemed  to  feel  a  real  responsi- 
bility. Of  him  this  should  not  now  fail  to  be  said.  His 
efforts  for  them  were  directed  in  various  ways.  He  drew 
them  about  him  in  earnest  conversation  always  lofty. 
He  bestowed  upon  them  that  sound  and  invaluable 
advice  and  counsel  which  came  from  his  extensive  ac- 
quaintance with  great  men  and  his  vast  knowledge  of 
big  things  and  the  wonderful  ways  of  the  world.  For 
more  than  twenty  years  he  lectured  in  one  of  the  great 
law  schools  of  the  Nation  located  at  the  Capital.  Thous- 
ands of  students  drawn  from  all  the  States  and  from 
foreign  nations  have  sat  before  him  and  listened  in  ad- 
miration while  he  expounded  the  Constitution  and  the 
great  opinions  of  Marshall.  Dull  was  the  man  who  was 
not  thrilled  when  he  dwelt  on  such  mighty  words  as  "the 
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trial  of  all  crimes  shall  be  by  jury;"  or,  "no  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  pro- 
cess of  law ; "  or,  "  this  Constitution  and  all  laws  passed 
in  pursuance  thereof  shall  be  the  supreme  law  of  the 
land."  It  was  written  by  the  poet  Goethe  that  "  the 
destiny  of  any  nation  at  any  given  time  depends  on  the 
opinions  of  its  young  men  under  five-and-twenty."  If 
that  statement  be  but  partly  true,  Mr.  Justice  Harlan 
rendered  a  service  to  his  country  in  teaching  and  inspir- 
ing its  young  men,  the  length  and  breadth  of  which 
service  the  world  may  never  know.  It  stands  to  his 
everlasting  credit. 

As  the  students  left  him  and  went  back  to  the  various 
States,  his  spirit  and  hope  and  good  will  went  along.  In 
many  instances  a  correspondence  ensued.  Unlike  most 
men,  he  had  a  capacity  for  letter  writing.  And  here  was 
a  trait  of  character  which  portrayed  the  colossal  mind 
always  at  work  on  current  and  great  subjects, — always 
urging, — always  encouraging, — always  inspiring  by  his 
own  unique  personality.  As  late  as  August  12,  1911, 
only  sixty-three  days  before  he  triumphed  in  death,  and 
while  in  the  quiet  of  his  summer  home  on  the  banks  of 
the  St.  Lawrence — it  must  have  been  about  the  going 
down  of  the  sun — -he  wrote  with  his  own  hand  a  long 
letter  to  a  young  friend,  in  which  these  remarkable  words 
appear :  "  The  passage  of  the  Veto  Bill  in  Parliament 
practically  wipes  out  the  House  of  Lords  as  a  power  in 
England.  We  are  to  have  no  more  governing  there  by 
titles  or  heredity.    This  is  good.    In  the  end  Britain,  if  it 
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is  to  last,  must  have  a  Union  of  States  or  Dominions 
with  Local  Parliaments  to  deal  with  domestic  matters 
and  a  Ceneral  Parliament  to  deal  with  Imperial  or 
Empire  matters."  Hut  he  did  not  stop  there.  While 
writing  the  same  letter,  he  shifted  his  mind  from  the 
affairs  of  the  people  of  the  Old  World  to  the  affairs  of 
the  people  of  the  country  he  had  served  so  long  and 
loved  so  well,  and  continued:  "I  hope  that  the  President 
will  put  his  feet  down  firmly  on  the  recall  of  judges  in 
Arizona  and  New  Mexico,  while  in  territorial  condition. 
It  is  one  thing  for  these  people,  after  becoming  States,  to 
amend  their  constitutions,  and  provide  for  the  recall  of 
judges.  It  is  quite  a  different  thing  for  Congress  to  give 
its  sanction  to  the  principle  of  the  '  recall '  by  admitting 
those  Territories  into  the  Union  with  constitutions  pro- 
viding for  the  recall  of  judges.  No  people,  it  seems  to 
me,  are  fit  to  come  into  the  Union  as  States  who  are 
willing  to  put  the  'recall'  of  judges  into  their  funda- 
mental law.  Whether  a  particular  Territory  shall  be 
admitted  into  the  Union  as  a  State  is  a  matter  of  discre- 
tion with  Congress.  That  discretion  should  be  exercised 
so  as  to  maintain  sound  principles  that  are  recognized  as 
such  by  Anglo-Saxon  people.  Upon  the  question  whether 
the  '  recall' of  judges  is  republican  in  the  constitutional 
sense,  I  express  no  opinion;  for  that  question  may  come 
up  for  judicial  determination.  I  only  speak  of  the  '  recall,' 
as  a  matter  of  public  policy,  and  that  far  I  may  appro- 
priately go." 
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Mr.  Chairman,  we  shall  miss  him,  but  his  influence 
can  never  die.  Oh,  the  clods  of  the  valley  shall  be  sweet 
unto  him.  The  result  of  his  labors  will  endure  as  long 
as  the  Constitution  and  liberty  shall  last.  Of  all  that  is 
so  worthily  and  truly  said  of  this  great  and  good  man, 
to  my  mind  the  noblest  and  the  sweetest  phase  of  his 
life  is  his  association  with  the  young  men  of  his  country, 
exchanging  ideas  and  expressing  sentiments  of  liberty 
and  the  Constitution,  National  sovereignty  and  State's 
rights.  Even  now  I  can  hear  his  parting  voice  repeat- 
ing unto  them  the  inspiring  words  of  the  poet: 
"Are  these  thy  views,  proceed  illustrious  youth, 
And  virtue  guard  thee  to  the  throne  of  truth." 
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REMARKS 


OF 

Mr.  FRANKLIN  W.  COLLINS. 

Mr.  Chairman  and  Members  op  the  Bar:  If  I  may 
be  permitted  to  add  a  word  to  the  tributes  which  have 
been  paid  to  the  memory  of  this  illustrious  man — speak- 
ing for  the  younger  members  of  the  bar  and  the  younger 
men  of  the  country,  who  regarded  Mr.  Justice  Harlan 
with  a  feeling  akin  to  reverence,  for  to  them  he  was  both 
oracle  and  friend,  his  loss,  or  rather  our  loss,  seems  well 
nigh  irreparable,  and  his  passing  will  be  deeply  mourned 
for  many  years  to  come. 

To  us  he  was  indeed  the  ideal  jurist,  patriot  and  citizen. 

At  the  time  of  his  demise  I  doubt  if  any  man  in  the 
whole  land  occupied  a  higher  or  larger  niche  in  the 
affections  of  the  American  people  than  he.  This  is  not 
difficult  to  understand.  His  love  of  and  faith  in  the 
people  were  only  equalled  by  their  affection  for  and  con- 
fidence in  him. 

He  never  lost  sight  of  the  fact  that  he  was  a  minister 
of  justice,  and  that  the  humblest  as  well  as  the  highest 
are  entitled  to  its  protecting  arm. 

Justice,  equal,  exact  and  eternal,  seasoned  with  mercy, 
was  his  constant  aim. 

He  was  a  hard  hitter  but  a  fair  fighter,  and  after  the 
smoke  of  battle  had  cleared  away,  there  was  no  rancor  in 
his  bosom,  there  was  no  bitterness  in  his  soul.  This 
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marks  the  line  of  cleavage  between  the  truly  great  and 
the  really  little.  This  is  what  lifted  Lincoln  above  his 
contemporaries. 

In  his  reverence  for  the  organic  law,  in  bodily  and 
mental  stature,  in  imperial  brow,  in  militant  and  majestic 
mien,  as  well  as  strength  of  purpose,  he  more  nearly 
resembled  Daniel  Webster  than  any  man  of  his  time. 

There  were  three  strong  strands  running  through  the 
life  mantle  which  the  great  Justice  wove  and  wore  for 
seventy-eight  honored  years,  piety,  philanthropy  and 
patriotism — love  of  God,  love  of  man  and  love  of  country. 

In  his  death  the  American  people  have  suffered  an 
incomparable  loss,  for  indeed  he  was  their  faithful  coun- 
selor and  protector,  a  great  tribune  of  the  people,  on 
whose  wisdom,  patriotism  and  probity,  they  could  confi- 
dently rely  in  every  crisis  with  which  the  highest  court 
had  to  deal.  I  knew  him  well  and  count  the  remem- 
brance of  his  friendship  as  one  of  my  most  cherished 
possessions.  To  know  him  intimately  was  to  love  him 
devotedly,  and  to  enlarge  the  understanding  greatly. 

Of  him  another  Tennyson  might  as  worthily  sing,  as 

England's  great  bard  once  sang  of  Wellington  : 

"And  thus  he  bore  without  abuse 
The  grand  old  name  of  Gentleman," 

for  he  was  indeed  one  of 

"God  Almighty's  Gentlemen." 
I  lay  this  simple  but  sincere  tribute  upon  this  great 
man's  tomb. 

The  resolutions  were  then  adopted,  and,  on  motion  of 
Mr.  Louis  T.  Michener,  the  meeting  adjourned. 
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SUPREME  COURT  of  the  UNITED  STATES 


Monday,  January  29,  1912. 

Present:  The  Chief  Justice,  Mr.  Justice  McKenna, 
Mr.  Justice  Holmes,  Mr.  Justice  Day,  Mr.  Justice  Lur- 
ton,  Mr.  Justice  Hughes,  Mr.  Justice  Van  Devanter, 
and  Mr.  Justice  Lamar. 

Mr.  Attorney  General  Wickersham  presented  the  fol- 
lowing resolutions: 

" Resolved,  That  the  members  of  the  Bar  of  the  Su- 
preme Court  of  the  United  States  record  their  pro- 
found appreciation  of  the  life  and  labors  which  were 
brought  to  a  close  by  the  death  of  Mr.  Justice  Harlan. 

He  was  dedicated  at  his  birth  to  the  profession  of 
the  law  by  his  father,  who  was  himself  an  honored 
and  distinguished  member  of  that  profession,  and 
prophecy  of  a  personal  career  was  never  more  com- 
pletely fulfilled  than  that  which  spoke  in  the  chris- 
tening of  John  Marshall  Harlan.  He  came  into  an 
heroic  epoch  of  American  history,  and,  mentally 
andt  physically,  was  cast  in  an  heroic  mold.  In  his 
earliest  manhood  he  entered  upon  the  practice  of  his 
profession  and  at  the  same  time  took  part  in  the 
political  controversies  by  which  the  country  was  then 
deeply  disturbed  and  which  nowhere  tried  the  mettle 
of  American  manhood  more  than  in  that  borderland 
of  contention,  of  which  his  native  State  of  Kentucky 
was  a  part,  and  when  the  discussion  of  the  hustings 
and  of  legislative  halls  proved  unequal  to  the  settle- 
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merit  of  the  problems,  he  met  the  full  measure  of 
patriotic  duty  by  responding  to  the  call  to  arms  and 
sharing  in  the  perils  and  privations  which  an  appeal 
to  the  arbitrament  of  war  made  necessary.  Return- 
ing, after  distinguished  service  in  the  field,  to  the 
practice  of  his  profession,  he  continued  his  interest 
and  his  efforts  in  behalf  of  the  public  welfare,  and 
in  the  contests  of  politics  was  a  willing  leader  of  the 
forces  which  held  his  faith,  alike  whether  the  pros- 
pect was  of  victory  or  of  defeat. 

Disciplined  by  the  experiences  of  civil  and  military 
life  and  by  the  duties  of  public  and  private  station 
he  came,  in  the  full  maturity  of  his  powers,  to  this 
tribunal,  whose  broad  jurisdiction  imposes  upon  its 
members  responsibilities  as  serious  as  can  rest  upon 
the  conscience  of  man.  For  nearly  thirty-four  years 
he  honored  his  high  position  by  faithful  discharge 
of  its  duties.  The  record  of  his  service  is  to  be  found 
in  126  volumes  of  reported  cases,  in  the  determina- 
tion of  which,  with  few  exceptions,  he  participated. 
In  700  cases  he  wrote  the  opinion  of  the  court,  and 
in  many  others  he  wrote  opinions,  sometimes  of  con- 
currence, for  reasons  separately  stated,  and  sometimes 
of  radical  dissent,  but  whether  he  spoke  for  others  or 
only  for  himself,  and  whether  in  assent  or  in  dissent, 
it  was  always  in  the  language  of  honest  and  earnest 
conviction. 

Personal  and  property  rights,  individual  and  cor- 
porate interests,  the  reciprocal  relations  of  citizen, 
State  and  nation,  in  ever-changing  phases,  presented 
themselves  as  subjects  for  adjudication.  Indifferent 
in  no  instance,  there  was, however,  an  especial  appeal 
to  him  in  cases  involving  those  rights  of  the  indi- 
vidual which  it  was  the  purpose  of  the  amendments 
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to  the  Federal  Constitution  to  secure,  and  he  sup- 
ported the  national  authority  in  its  fullest  scope  as 
the  sure  means  of  maintaining  those  rights. 

His  style  proclaimed  the  man.  It  was  simple, 
direct,  strong  and  rugged.  His  opinions  are  sup- 
ported by  abundant  authority,  hut  make  no  vain 
display  of  learning,  and  of  their  meaning  there  is 
no  room  for  doubt. 

Virile  and  masterful,  his  strength  was  subdued  to  a 
conscience  sensitive  to  right,  and  his  purposes  were 
shaped  by  a  character  of  perfect  integrity.  Through- 
out the  many  years  that  fell  to  his  part,  as  a  man, 
citizen,  soldier,  and  judge,  he  kept  without  stain  the 
name  he  bore,  and  which  he  cherished  as  the  guide 
and  inspiration  of  his  life. 

Resolved,  That  the  Attorney  General  be  requested 
to  present  these  resolutions  to  the  court  for  entry 
upon  the  record,  and  that  the  chairman  of  the  meet- 
ing be  directed  to  send  to  the  family  of  Justice  Har- 
lan a  copy  of  the  resolutions  with  an  expression  of 
our  sympathy  for  them  in  the  loss  they  have  sus- 
tained." 

The  Attorney  General  then  said 

May  it  please  the  Court,  on  the  first  page  of  the  tenth 
volume  of  Peters'  Reports  of  the  decisions  of  this  Court  is 
recorded  the  fact  that  John  Marshall,  its  Chief  Justice, 
died  at  Philadelphia  on  the  6th  day  of  July,  1835,  and,  in 
a  brief  minute,  it  is  added  : 

"His  judgments  upon  great  and  important  consti- 
tutional questions,  affecting  the  safety,  the  tranquil- 
lity, and  the  permanency  of  the  Government  of  his 
beloved  country — his  decisions  on  international  and 
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general  law,  distinguishd  by  their  learning,  integrity 
and  accuracy,  are  recorded  in  the  reports  of  the  cases 
adjudged  in  the  Supreme  Court  of  the  United  States, 
in  which  he  presided  during  a  period  of  thirty-four 
years." 

This  simple  bald  recital  of  the  services  of  the  great  ex- 
pounder of  our  Constitution  concludes  with  these  words: 

"As  long  as  the  Constitution  and  laws  shall  endure 
and  have  authority,  these  will  be  respected,  regarded 
and  maintained." 

Perhaps  by  no  other  member  of  this  Court  have  these 
decisions  been  more  highly  respected,  regarded  and  main- 
tained than  by  John  Marshall  Harlan,  the  Associate  Jus- 
tice of  this  Court,  who  departed  this  life  on  October  14, 
1911,  after  a  length  of  service  nearly  coincident  with  that 
of  the  great  judge  whose  name  he  bore. 

Mr.  Justice  Harlan  was  born  in  Boyle  County,  Ky.,  on 
June  1,  1833.  His  commission  as  an  Associate  Justice  of 
this  Court  is  dated  November  29,  1877,  and  he  took  the 
oath  of  office  on  December  10  of  that  year,  being  then 
little  more  than  44  years  of  age. 

His  first  recorded  opinion  is  that  in  National  Bank  v. 
Insurance  Company,  (95  U.  S.  673.)  His  last  opinion  ex- 
pressing the  judgment  of  the  Court  is  that  in  Northern  Pa- 
cific Railway  Company  v.  Trodick,(221  U.  S.  208),  rendered 
May  15, 1911.  In  the  same  volume  is  recorded  his  very 
last  written  opinion,  delivered  two  weeks  later,  in  the  case 
of  United  States  v.  American  Tobacco  Company,  concur- 
ring in  part  and  in  part  dissenting  from  the  opinion  of 
court. 
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The  records  of  his  activities  as  a  Justice  of  this  Court 
during  the  fchirty-four  years  of  his  service  are,  therefore, 
to  be  round  in  the  one  hundred  and  twenty-six  volumes 
of  its  published  opinions,  from  the  ninety-fifth  to  the  two 
hundred  and  t  wenty-first,  and  they  cover  the  entire  range 
of  subjects  which  have  come  before  this  Court  during  all 
those  years.  Krom  the  first  to  the  last,  these  Opinions 
breathe  what  Lowell  called  the  "brave  old  wisdom  of 
sincerity." 

Justice  Harlan  was  born,  educated,  and  came  to  man- 
hood in  Kentucky,  then  a  border  State.  His  father,  James 
Harlan,  was  a  Whig,  a  devoted  friend  of  Henry  Clay,  an 
admirer  of  Webster,  and  an  earnest  believer  in  the  prin- 
ciples of  consiitutional  law  as  expounded  by  Marshall. 
He  intended  his  son  to  be  a  lawyer  and,  in  the  expression 
of  his  hopes,  he  named  him  John  Marshall.  The  future 
justice  was  brought  up  in  the  school  of  thought  repre- 
sented by  Marshall,  Webster  and  Clay.  He  began  to  take 
part  in  political  affairs  when  he  was  but  20.  He  was 
elected  county  judge  of  Franklin  County  when  25.  He 
was  an  elector  on  the  Bell  and  Everett  ticket,  which  car- 
ried Kentucky  in  1860.  He  threw  himself  actively  into 
the  controversy  which  developed  into  civil  war  in  1861 
and,  together  with  James  Speed,  Attorney  General  of 
the  Uhited  States  under  Mr.  Lincoln,  labored  success- 
fully to  prevent  Kentucky  from  joining  the  Confederacy. 
In  July,  1861,  he  was  commissioned  captain  of  a  company 
of  zouaves.  His  military  service  lasted  until  the  death 
of  his  father  in  1863,  when,  upon  resigning  his  military 
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commission,  he  was  elected  attorney  general  of  his  State. 
He  continued  active  in  political  affairs  and,  in  1877,  was 
one  of  the  commissioners  charged  with  settling  certain 
disputes  which  threatened  to  disturb  the  peace  of  the 
State  of  Louisiana.  In  December  of  that  year  President 
Hayes  appointed  him  an  Associate  Justice  of  this  Court. 

Perhaps  the  fact  that  his  native  State  was  divided  in 
the  great  contest  of  1861-1865,  lent  a  greater  intensity  to 
Justice  Harlan's  convictions  concerning  the  true  meaning 
and  correct  interpretation  of  the  Constitution  than  he 
might  otherwise  have  felt,  and  inclined  him  to  a  construc- 
tion which  gave  to  the  National  Government  the  maxi- 
mum power  which  the  language  of  the  fundamental  law 
would  permit.  The  Constitution  and  the  Bible  were  the 
objects  of  his  constant  thought  and  consideration,  and  if 
the  latter  was  to  him  always  vox  Dei,  the  former,  vox 
populi,  was  no  less  so.  His  opinions  were  expressed  in 
forceful  and  vigorous  language,  and  his  convictions  upon 
questions  of  public  policy  which  were  involved  in  the 
decision  of  cases  in  which  he  wrote,  blazed  out  in  language 
whose  meaning  admitted  of  no  doubt.  When  he  did  not 
agree  with  his  brethren,  he  said  so  in  unmistakable 
terms. 

He  was  impatient  of  a  construction  which  limited  what 
he  believed  to  be  the  intention  of  the  people  in  adopting 
the  war  amendments  to  the  Constitution  and  which 
thwarted  the  entire  equalization  of  the  negro  with  the 
white  man  in  all  political  and  public  relations.  He  ex- 
pressed the  judgment  of  the  court  in  Neal  v.  Delaware 
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(103  U.  S.  370),  where  it  was  held  that  the  adoption  of 
the  Fifteenth  Amendment  rendered  inoperative  a  pro- 
vision in  the  then  existing  constitution  of  the  State  of 
Delaware,  whereby  the  right  of  suffrage  was  limited  to 
the  white  race,  and  that  a  statute  of  the  State  confining 
the  selection  of  jurors  to  persons  possessing  the  qualifica- 
tions of  electors  was  enlarged  in  its  operation  so  as  to 
embrace  all  those  who,  by  the  constitution  of  the  State 
as  modified  by  the  Fifteenth  Amendment,  were  entitled 
to  vote. 

But  in  the  Civil  Rights  cases  (109  U.  S.)  he  vigorously 
dissented  from  the  view  taken  by  the  majority  of  the  court 
respecting  the  Civil  Rights  Act  of  March  1, 1875,  contend- 
ing that  their  opinion  proceeded  "upon  grounds  entirely 
too  narrow  and  artificial." 

"  I  cannot  resist,"  he  said,  "  the  conclusion  that  the 
substance  and  spirit  of  the  recent  amendments  of 
the  Constitution  have  been  sacrificed  by  a  subtle  and 
ingenious  verbal  criticism.  It  is  not  the  words  of  the 
law  but  the  internal  sense  of  it  that  makes  the  law; 
the  letter  of  the  law  is  the  body  ;  the  sense  and  reason 
of  the  law  is  the  soul.  Constitutional  provisions 
adopted  in  the  interest  of  liberty  and  for  the  pur- 
pose of  securing,  through  national  legislation,  if  need 
be,  rights  inhering  in  a  state  of  freedom  and  belong- 
ing to  American  citizenship  have  been  so  construed  as 
to  defeat  the  ends  the  people  desired  to  accomplish, 
which  they  attempted  to  accomplish,  and  which  they 
supposed  they  had  accomplished  by  changes  in  their 
fundamental  law.  By  this  I  do  not  mean  that  the 
determination  of  these  cases  should  have  been  mate- 
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rially  controlled  by  considerations  of  mere  expedi- 
ency of  policy ;  I  mean  only,  in  this  form,  to  express 
an  earnest  conviction  that  the  court  has  departed 
from  the  familiar  rule  requiring,  in  the  interpretation 
of  constitutional  provisions,  that  full  effect  be  given 
to  the  intent  with  which  they  were  adopted." 

Again,  in  Plessy  v.  Ferguson  (163  U.  S.  537)  he  dis- 
sented, with  equal  vigor,  from  the  decision  which  sus- 
tained the  constitutionality  of  an  act  of  the  Legislature 
of  Louisiana  requiring  railway  companies  carrying  pas- 
sengers in  their  coaches  in  that  State  to  provide  equal, 
but  separate,  accommodations  for  the  white  and  colored 
races. 

"  The  sure  guarantee  of  the  peace  and  security  of 
each  race,"  he  wrote,  "  is  the  clear,  distinct,  uncon- 
ditional recognition  by  our  Governments,  national 
and  State,  of  every  right  that  inheres  in  civil  free- 
dom, and  of  the  equality  before  the  law  of  all  citi- 
zens of  the  United  States  without  regard  to  race. 
State  enactments  regulating  the  enjoyment  of  civil 
rights  upon  the  basis  of  race,  and  cunningly  devised 
to  defeat  legitimate  results  of  the  war,  under  the  pre- 
tense of  recognizing  the  equality  of  rights,  can  have 
no  other  result  than  to  render  permanent  peace  im- 
possible and  to  keep  alive  a  conflict  of  races,  the  con- 
tinuance of  which  must  do  harm  to  all  concerned. 
This  question  is  not  met  by  the  suggestion  that  social 
equality  cannot  exist  between  the  white  and  black 
races  in  this  country.  That  argument,  if  it  can  prop- 
erly be  regarded  as  one,  is  scarcely  worthy  of  considera- 
tion, for  social  equality  no  more  exists  between  two 
races  when  traveling  in  a  passenger  coach  or  a  pub- 
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lie  highway  than  when  memhers  of  the  same  races 
sit  hy  each  other  in  a  street  car  or  in  the  jury  box,  or 
stand  or  sit  with  each  other  in  a  political  assembly,  or 
when  they  use  in  common  the  streets  of  a  city  or 
town,  or  when  they  are  in  the  same  room  for  the 
purpose  of  having  their  names  placed  on  the  registry 
of  voters,  or  when  they  approach  the  ballot  box  in 
order  to  exercise  the  high  privilege  of  voting." 

In  Hodges  v.  United  States  (203  U.  S.,  1)  he  dissented 
from  the  decision  of  the  majority  that  the  Fourteenth  and 
Fifteenth  Amendments  to  the  Constitution  operate  solely 
on  State  action  and  not  on  individual  action,  and  that 
the  remedy  for  wrongs  committed  by  individuals  on 
persons  of  African  descent  is  through  State  action  and 
State  tribunals,  subject  to  supervision  of  this  Court  by 
writ  of  error  in  proper  cases ;  and  that,  consequently, 
the  United  States  District  Courts  have  no  jurisdiction 
under  the  Thirteenth  Amendment  or  sections  1978,  1979, 
5508  or  5510,  Revised  Statutes,  of  a  charge  of  conspiracy 
made  and  carried  out  in  a  State  to  prevent  citizens  of 
African  descent,  because  of  their  race  and  color,  from 
making  or  carrying  out  contracts  and  agreements  to 
labor. 

He  protested  against  the  decision  in  Hurtado  v.  People 
of  California  (110  U.  S.,  516),  that  the  words  "|due  process 
of  law  "  in  the  Fourteenth  Amendment  do  not  necessarily 
require  an  indictment  by  a  grand  jury  in  a  prosecution 
by  a  State  for  murder,  contending  that  "  due  process  of 
law,"  within  the  meaning  of  the  National  Constitution, 
does  not  import  one  thing  with  reference  to  the  powers  of 
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the  State  and  another  with  reference  to  the  powers  of  the 

general  Government. 

"  My  brethren  concede,"  he  wrote,  "  that  there  are 
principles  of  liberty  and  justice  lying  at  the  founda- 
tion of  our  civil  and  political  institutions  which  no 
State  can  violate  consistently  with  that  due  process 
of  law  required  by  the  Fourteenth  Amendment  in 
proceedings  involving  life,  liberty  or  property.  Some 
of  these  principles  are  enumerated  in  the  opinion  of 
the  court.  But  for  reasons  which  do  not  impress 
my  mind  as  satisfactory  they  exclude  from  that  enu- 
meration the  exemption  from  prosecution,  by  in- 
formation, for  a  public  offense  involving  life.   .   .  . 

It  is  said  by  the  court  that  the  Constitution  of 
the  United  States  was  made  for  an  undefined  and  ex- 
panding future,  and  that  its  requirement  of  due 
process  of  law  in  proceedings  involving  life,  liberty, 
and  property  must  be  so  interpreted  as  not  to  deny 
to  the  law  the  capacity  of  progress  and  improvement; 
that  the  greatest  security  for  the  fundamental  prin- 
ciples of  justice  resides  in  the  right  of  the  people  to 
make  their  own  laws  and  alter  them  at  pleasure.  It 
is  difficult,  however,  to  perceive  anything  in  the  sys- 
tem of  prosecuting  human  beings  for  their  lives,  by 
information,  which  suggests  that  the  State  which 
adopts  it  has  entered  upon  an  era  of  progress  and  im- 
provement in  the  law  of  criminal  procedure." 

He  concurred  with  the  majority  of  the  court  in  De 
Lima  v.  Bidewell  (182  U.  S.  1),  in  holding  that  territory 
(in  this  case  Porto  Rico)  acquired  by  the  United  States  by 
cession  from  a  foreign  power  is  not  "foreign  country" 
within  the  meaning  of  the  tariff  laws.    But  in  Downes  v. 
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Bidwell  (182  U.  S.  245)  he  was  one  of  the  justices  who 
agreed  with  the  Chief  Justice  in  dissenting  from  the  con- 
clusion that,  after  its  cession  to  the  United  States  by 
Spain,  the  island  of  Porto  Rico  was  not  a  part  of  the 
United  States  within  that  provision  of  the  Constitution 
which  declares  that  "all  duties,  imposts,  and  excises  shall 
be  uniform  throughout  the  United  States." 

In  Hawaii  v.  Mankichi  (190  U.  S.  197),  again  dissenting 
from  the  majority  of  the  court,  he  maintained  that,  after 
the  annexation  of  Hawaii  and  before  the  passage  of  the 
act  of  Congress  providing  a  government  for  that  Terri- 
tory, a  conviction  for  manslaughter  upon  an  indictment 
not  found  by  a  grand  jury  and  by  the  verdict  of  nine 
only  out  of  twelve  jurors,  in  accordance  with  the  laws  of 
Hawaii  in  force  at  the  time  of  annexation,  could  not  be 
legal. 

But  if  he  was  strong  and  vigorous  in  dissent,  he  was 
equally  so  in  voicing  the  conclusions  of  the  majority  of 
the  court.  The  vigorous  line  of  opinions  dealing  with 
the  power  of  the  Federal  Government  over  interstate 
commerce  are  the  best  examples  of  the  strength  of  his 
convictions  and  the  lucidity  of  his  reasoning  in  constitu- 
tional exposition.  In  them  the  principles  of  Marshall's 
interpretation  of  the  Constitution  were  fully  recognized 
and  applied.  In  the  Lottery  case  (188  U.  S.  321),  he  dem- 
onstrated the  proposition  that  legislation,  under  the  power 
to  regulate  commerce  among  the  several  States,  may  some- 
times properly  assume  the  form  or  have  the  effect  of  pro- 
hibition, and  that  Congress,  under  this  power,  might 
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prohibit  the  carriage  of  lottery  tickets  from  one  State  to 
another.  In  Minnesota  v.  Barber  (136  U.  S.  313)  he  wrote 
the  decision  holding  to  be  unconstitutional  a  statute  of 
the  State  of  Minnesota  which  prohibited  the  sale  in  that 
State  of  fresh  beef,  veal,  pork,  etc.,  for  human  food,  unless 
the  animals  from  which  taken  should  have  been  inspected 
within  that  State  before  being  slaughtered.  In  a  series 
of  forceful  opinions,  the  last  of  which  was  written  at  the 
very  close  of  his  life,  he  upheld  the  right  of  corporations 
to  engage  in  interstate  commerce  without  interference  or 
restriction  by  State  authority.  These  opinions  illustrate 
the  surprising  freshness  and  vigor  of  Justice  Harlan's 
mind.  In  Western  Union  Telegraph  Company  v.  Kansas 
(216  U.  S.,  1),  and  in  Pullman  Company  v.  Kansas  (216 
U.  S.,  56),  it  was  held  that  the  right  to  carry  on  interstate 
commerce  is  not  a  privilege  granted  by  the  States,  but  a 
constitutional  right  of  every  citizen  of  the  United  States; 
that  the  Congress  alone  can  limit  the  right  of  corporations 
to  engage  therein,  and  that  no  State  may  impose,  as  a  con- 
dition of  carrying  on  interstate  commerce  within  its  bor- 
bers,  a  tax  of  a  given  percentage  of  all  the  capital  of  a 
corporation,  represented  by  its  business  interests  and  prop- 
erty, everywhere,  within  and  outside  of  the  State;  that  a 
corporation  organized  in  one  State  and  doing  an  interstate 
business,  is  not  bound  to  obtain  the  permission  of  another 
State  to  transact  business  within  its  limits,  but  can  go 
into  the  latter  for  the  purpose  of  interstate  business, 
although  subject  to  reasonable  legal  regulations  for  the 
safety,  comfort,  and  convenience  of  the  people,  which  do 
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not,  in  a  real  substantial  sense  burden  or  regulate  its  in- 
tricate business,  nor  subject  its  otber  property  and  inter- 
ests, outside  of  the  State,  to  taxation.  In  the  case  of  the 
International  Textbook  Company  v.  Pigg  (217  U.  S.  91), 
he  applied  these  principles,  in  a  most  interesting  and 
Lucid  manner,  to  the  case  of  a  Pennsylvania  corporation 
engaged  in  furnishing  instruction,  by  correspondence  with 
students  in  various  States. 

"  It  is  true,"  he  said,  "  that  the  business  in  which 
the  International  Textbook  Co.  is  engaged  is  of  a 
somewhat  exceptional  character,  but,  in  our  judg- 
ment, it  was  in  its  essential  characteristics,  commerce 
among  the  States  within  the  meaning  of  the  Consti- 
tution of  the  United  States.  It  involved,  as  already 
suggested,  regular  and  practically  continuous  inter- 
course between  the  Textbook  Co.,  located  in  Penn- 
sylvania, and  its  scholars  and  agents  in  Kansas 
and  other  States.  That  intercourse  was  conducted 
by  means  of  correspondence  through  the  mails  with 
such  agents  and  scholars.  While  this  mode  of  im- 
parting and  acquiring  an  education  may  not  be  such 
as  is  commonly  adopted  in  this  country,  it  is  a  law- 
ful mode  to  accomplish  the  valuable  purpose  the 
parties  have  in  view.  .  .  .  Intercourse  of  that 
kind,  between  parties  in  different  States — particularly 
when  it  is  in  execution  of  a  valid  contract  between 
them — is  as  much  intercourse,  in  the  constitutional 
sense,  as  intercourse  by  means  of  the  telegraph — 'a 
new  species  of  commerce,'  to  use  the  words  of  this 
court  in  Pensacola  Telegraph  Co.  v.  Western  Union 
Telegraph  Co.,  96,  U.  S.,  1,  9." 
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While  always  asserting  with  vigor  the  supremacy  of 
Federal  control  over  interstate  commerce,  he  yet  wrote 
the  opinion  of  the  court  in  the  case  of  Hennington  v.  Geor- 
gia (163  U.  S.  299),  holding  valid  statutes  of  the  State  of 
Georgia  which  forbade  the  running  of  freight  trains  on 
any  railroad  in  that  State  on  Sunday,  upon  the  ground 
that,  while  such  legislation  affected  interstate  commerce 
in  a  limited  degree,  it  was  not,  for  that  reason,  a  needless 
intrusion  upon  the  domain  of  Federal  jurisdiction,  and 
would  be  respected  by  the  Federal  Courts  until  super- 
seded and  displaced  by  some  act  of  Congress,  passed  in 
exclusion  of  the  power  to  regulate  commerce  granted  by 
the  Constitution.  Where  the  people  of  a  State  deem  it 
necessary  to  their  peace,  comfort,  and  happiness,  to  say 
nothing  of  the  public  health  and  the  public  morals,  that 
one  day  in  each  week  be  set  apart  by  law  as  a  day  when 
business  of  all  kinds  carried  on  within  the  limits  of  that 
State  shall  cease,  whereby  all  persons  of  every  race  and 
condition  in  life  may  have  an  opportunity  to  enjoy  abso- 
lute rest  and  quiet,  that  result,  he  said,  speaking  for  the 
court,  was  obtainable  by  State  legislation,  which  would 
be  valid  until  Congress  should  occupy  the  field  by  some 
inconsistent  provision  of  law. 

In  an  opinion  remarkable  for  learning  and  research,  in 
the  case  of  Sparf  and  Hansen  v.  United  States  (156  U.  S. 
51),  he  expressed  the  judgment  of  the  court  that,  in  the 
courts  of  the  United  States,  it  is  the  duty  of  the  jury,  in 
criminal  cases,  to  receive  the  law  from  the  court  and  to 
apply  it  as  given  by  the  court,  subject  to  the  condition 


that,  by  a general  verdict,  a  jury,  of  necessity,  determines 
both  law  and  fact  as  compounded  in  the  issues  submitted 
to  them  in  a  particular  case.  lie  summed  up  the  argu- 
ment in  these  words: 

"  We  must  hold  firmly  to  the  doctrine  that  in  the 
courts  of  the  United  States  it  is  the  dut}r  of  juries  in 
criminal  cases  to  take  the  law  from  the  court  and 
apply  that  law  to  the  facts  as  they  find  them  to  be 
from  the  evidence.  Upon  the  court  rests  the  respon- 
sibility of  declaring  the  law;  upon  the  jury  the 
responsibility  of  applying  the  law  so  declared  to  the 
facts  as  they  upon  their  conscience  believe  them  to 
be.  Under  any  other  system  the  courts,  although 
established  in  order  to  declare  the  law,  would  for 
every  practical  purpose  be  eliminated  from  our  sys- 
tem of  government  as  instrumentalities  devised  for 
the  protection  equally  of  society  and  of  individuals 
in  their  essential  rights.  When  that  occurs  our  Gov- 
ernment will  cease  to  be  a  government  of  laws  and 
become  a  government  of  men.  Liberty  regulated  by 
law  is  the  underlying  principle  of  our  institutions." 

It  would  prolong  this  address  far  beyond  the  proper 
limits  of  this  occasion  to  continue  much  further  the 
review  of  Justice  Harlan's  many  contributions  to  the 
records  of  the  court  during  his  service  of  more  than  one- 
third  of  a  century.  Yet  no  review  of  his  services  would 
be  adequate  which  failed  to  refer  to  his  participation  in 
the  construction  and  enforcement  of  the  law  against 
unlawful  restraints  upon  interstate  commerce  and  mo- 
nopolies. Strongly  individual  in  his  views  and  in  his 
characteristics,  he  was  keenly  sympathetic  with  the  wide- 
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spread  public  dread  of  the  effect  upou  individualism  of 
the  tendencies  toward  concentration  of  control  over  great 
industries,  and  the  creation  of  monopolistic  combinations 
which  found  expression  in  the  now  famous  Sherman  Act 
of  1890.  When  the  court  upon  the  presentation  of  the 
facts  in  the  Knight  case  (156  U.  S.  1),  held  that  act  to  be 
ineffective  in  checking  monopoly  at  its  inception,  and 
powerless  in  the  face  of  the  acquisition  by  a  great  cor- 
poration of  98  per  cent  of  all  the  manufactories  in  the 
United  States  of  a  commodity  of  common  necessity,  his 
dissent  was  expressed  in  vigorous  language. 

"If  this  combination,"  he  wrote,  "so  far  as  its 
operations  necessarily  or  directly  affect  interstate 
commerce,  cannot  be  restrained  or  suppressed  under 
some  power  granted  to  Congress,  it  will  be  cause  for 
regret  that  the  patriotic  statesmen  who  framed  the 
Constitution  did  not  foresee  the  necessity  of  invest- 
ing the  National  Government  with  power  to  deal 
with  gigantic  monopolies,  holding  in  their  grasp  and 
injuriously  controlling  in  their  own  interest  the 
entire  trade  among  the  States  in  food  products  that 
are  essential  to  the  comfort  of  every  household  in  the 
the  land.    .    .  . 

Undoubtedly  the  preservation  of  the  just  au- 
thority of  the  States  is  an  object  of  deep  concern  to 
every  lover  of  his  country.  No  greater  calamity 
could  befall  our  free  institutions  than  the  destruction 
of  that  authority,  by  whatever  means  such  a  result 
might  be  accomplished  .  .  .  But  it  is  equally 
true  that  the  preservation  of  the  just  authority  of  the 
General  Government  is  essential  as  well  to  the  safety 


55 


of  the  States  as  to  the  attainment  of  the  important 
ends  for  which  that  Government  was  ordained  by  the 
people  of  the  United  States,  and  the  destruction  of 
that  authority  would  he  fatal  to  the  peace  and  well- 
being  of  the  American  people."    (p.  19.) 

There  is  no  dispute  here  as  to  the  lawfulness 
of  the  business  of  refining  sugar,  apart  from  the 
undue  restraint  which  the  promoters  of  such  busi- 
ness who  have  combined  to  control  prices  seek  to 
put  upon  the  freedom  of  interstate  traffic  in  that 
article. 

It  may  be  admitted  that  an  act  which  did  noth- 
ing more  than  forbid,  and  which  had  no  other 
object  than  to  forbid  the  mere  refining  of  sugar  in 
any  State  would  be  in  excess  of  any  power  granted 
to  Congress.  But  the  act  of  1880  is  not  of  that  char- 
acter. It  does  not  strike  at  the  manufacture  simply 
of  articles  that  are  legitimate  or  recognized  subjects 
of  commerce,  but  at  combinations  that  unduly  res- 
train, because  they  monopolize  the  buying  and  sell- 
ing of  articles  which  are  to  go  into  interstate  com- 
merce."  (p.  34.) 

He  summed  up  the  discussion  in  these  words: 

"  Whatever  improperly  obstructs  the  free  course  of 
interstate  intercourse  and  trade,  as  involved  in  the 
buying  and  selling  of  articles  to  be  carried  from  one 
State  to  another,  may  be  reached  by  Congress  under 
its  authority  to  regulate  commerce  among  the  States. 
The  exercise  of  that  authority  so  as  to  make  trade 
among  the  States  in  all  recognized  articles  of  com- 
merce absolutely  free  from  unreasonable  or  illegal 
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restrictions  imposed  by  combinations  is  justified  by 
an  express  grant  of  power  to  Congress,  and  would 
redound  to  the  welfare  of  the  whole  country.  I  am 
unable  to  perceive  that  any  such  result  would  im- 
peril the  autonomy  of  the  States,  especially  as  that 
result  cannot  be  attained  through  the  action  of  any 
one  State. 

Undue  restrictions  or  burdens  upon  the  purchas- 
ing of  goods  in  the  market  for  sale,  to  be  transported 
to  other  States,  cannot  be  imposed  even  by  a  State 
without  violating  the  freedom  of  commercial  inter- 
course guaranteed  by  the  Constitution.  But  if  a 
State  within  whose  limits  the  business  of  refining 
sugar  is  exclusively  carried  on  may  not  constitution- 
ally impose  burdens  upon  purchases  of  sugar  to  be 
transported  to  other  States,  how  comes  it  that  com- 
binations of  corporations  or  individuals  within  the 
same  State  may  not  be  prevented  by  the  National 
Government  from  putting  unlawful  restraints  upon 
the  purchasing  of  that  article  to  be  carried  from  the 
State  in  which  such  purchases  are  made?"  (pp. 
37-38.) 

Mr.  Justice  Harlan  wrote  the  opinion  in  the.  Northern 
Securities  case  (193  U.  S.,  197),  which  was  concurred  in 
by  three  other  justices,  and  in  which  the  conclusions 
reached  were  agreed  to  by  Mr.  Justice  Brewer  in  an  opin- 
ion expressing  his  dissent  from  the  statement  of  some  of 
the  propositions  set  forth  by  Mr.  Justice  Harlan  with  his 
accustomed  vigor.  The  case  presented  was  the  acquisition 
by  a  New  Jersey  corporation  of  the  control  of  the  capital 
stocks  of  two  competing  trans-continental  railroad  sys- 
tems. The  majority  of  the  court  held  that  the  acquisition 
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by  the  Securities  Company,  through  such  stock  owner- 
sbip,  of  tbo  power  to  prevent  or  restrain  competition  be- 
tween tbo  companies  brought  the  case  within  the  statute. 
Justice  Harlan,  in  the  argument  to  sustain  the  conclusion 
reached,  contended  that  every  combination  or  conspiracy 
which  would  extinguish  competition  between  otherwise 
competing  railroads  engaged  in  interstate  trade  or  com- 
merce, and  which  would  in  that  way  restrain  such  trade 
or  commerce,  is  made  illegal  by  the  act  which  embraces 
all  direct  restraints  imposed  by  any  combination,  con- 
spiracy, or  monopoly  upon  such  trade  or  commerce,  and 
was  not  limited  in  its  effect  to  restraints  that  are  unreason- 
able in  their  nature. 

Justice  Brewer,  on  the  other  hand,  maintained  that  the 
correct  ruling  in  the  case  would  have  been  that  the  con- 
tracts under  consideration  were  unreasonable  restraints 
of  interstate  trade  and  as  such,  within  the  prohibition  of 
the  anti-trust  act. 

Justice  Harlan  wrote  the  opinion  in  Continental  Wall 
Paper  Co.  v.  Voight  (212  U.  S.  227),  which  involved  the 
right  of  a  purchaser  of  goods  from  a  combination  unlaw- 
ful under  the  anti-trust  act  to  plead  such  illegality  in 
defense  of  his  failure  to  pay  for  goods.  Holding  that 
upon  the  facts  admitted  by  the  demurrer  the  plaintiff  in 
effect  was  seeking  the  aid  of  the  court  to  enforce  a  con- 
tract for  the  sale  and  purchase  of  goods  which  was  in 
fact,  and  was  intended  to  be,  based  upon  agreements  that 
were  parts  of  an  illegal  scheme — a  scheme  based  upon  a 
combination  intended  and  which  would  have  the  effect 


58 


directly  to  restrain  and  monopolize  trade  and  commerce 
among  the  several  States  and  with  foreign  nations — 
Justice  Harlan,  speaking  for  the  majority  of  the  court, 
held  that  the  plaintiff  could  not  have  judgment  for  the 
account  sued  on,  because  such  judgment  would  in  effect 
aid  the  execution  of  the  agreements  which  constituted 
the  illegal  combination. 

In  the  decisions  in  the  cases  against  the  Standard  Oil 
Company  (221  U.  S.  1),  and  the  Tobacco  Combination 
(221  U.  S.  10G),  Justice  Harlan,  while  concurring  in  the 
decisions,  read  opinions  expressing  dissent  from  opinions 
which  were  concurred  in  by  the  other  members  of  the 
court,  with  respect  to  a  part  of  the  reasoning  advanced 
in  support  of  the  conclusions  reached. 

Justice  Harlan's  individuality  and  his  mental  charac- 
teristics were  the  results  of  heredity  and  early  environ- 
ment. Another  Kentuckian  who  attained  fame  in  a  very 
different  line,  writing  in  his  autobiography  of  experiences 
gained  during  three  months'  adventurous  voyage  in  Cana- 
dian waters,  and  speaking  of  the  Canadian  sailors  whose 
courage  and  fortitude  in  the  face  of  hardship  and  danger 
had  greatly  impressed  him,  says: 

"  These  men  taught  me  much  of  human  nature. 
I  found  in  them  the  value  of  the  common  man  as  I 
probably  should  have  found  it  nowhere  else ;  for  it 
is  so  well  hidden  in  our  more  organized  societies 
that  many  persons  far  more  discerning  than  myself 
fail  for  all  of  their  lives  to  see  the  meaning  of  ordi- 
nary life,  and  so  fail  to  get  the  most  important 
teaching  the  world  has  to  give.    In  a  way,  I  had 
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been  prepared  for  this  coming  revelation  by  my  con- 
tact with  the  frontier  type  of  man  in  Kentucky.  But 
lit  his  best,  the  man  of  the  forests  and  plains  cannot 
compare  with  the  seaman  in  the  even,  rounded  cul- 
ture of  human  quality.    As  I  had  known  him  in 
Kentucky,  he  was  a  fine  fellow  of  the  conquering 
type.    He  had  beaten  his  brute  and  human  enemies 
and  subjugated  the  wilderness ;  but  he  had  never 
well  learned  what  it  was  to  follow  a  leader,  to  put 
his  life  in  his  chief's  hands  in  a  ceaseless  war  with 
a  mastering  deep."    (Autobiography  of  Nathaniel 
Southgate  Shaler,  p.  165.) 
Justice  Harlan  was  a  refined  example  of  the  type  of 
Kentuckian  referred  to  by  Prof.  Shaler.  He  had  learned, 
in  the  fierce  warfare  of  personal  strife  during  the  Civil 
War,  and  in  the  intensity  of  political  contests  after  the 
war,  to  beat  his  brute  and  human  enemies  as  his  fathers 
had  learned  to  subjugate  the  wilderness.    But  he  never 
well  learned  what  it  was  to  follow  a  leader — at  least,  not  a 
living  one.    He  was  a  student  and  disciple  of  Marshall, 
but  among  living  men  he  could  lead  but  he  could  not 
follow.    Where  others  agreed  with  his  views  he  would 
march  with  them,  but  when  they  differed  he  marched 
on  alone.    His  was  not  the  temper  of  the  negotiator. 
Strong,  vigorous,  self-confident,  he  stands  out  as  the  rep- 
resentative of  a  type  which  has  made  the  American  char- 
acter dominant  among  the  nations. 
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The  Chief  Justice  responded  : 

Mr.  Attorney  General,  your  words  go  home  to  our 
hearts  and  the  resolutions  of  our  brethren  of  the  Bar 
move  us,  since  they  show  both  the  confidence  which  the 
Bar  reposed  in  and  the  affection  they  bore  Mr.  Justice 
Harlan,  as  well  as  the  veneration  the}'  cherish  for  his 
memory.  The  depth  with  which  these  feelings  are  by  us 
shared  and  the  greatness  of  the  sorrow  which  has  come 
to  us  by  the  death  of  our  brother,  cannot  be  appreciated 
without  understanding  how  completely  the  discharge  of 
judicial  duty  in  a  court  of  last  resort  necessitates  an 
effort  by  all  to  efface  every  merely  incidental  mental  and 
moral  tendency  to  difference  of  opinion  in  order  that  by 
the  perfect  equipoise  of  mind  with  mind  and  the  union 
of  heart  with  heart,  a  composite,  wise  and  just  judgment 
may  result. 

The  disintegration  by  death  of  the  union  resulting 
from  such  ties  of  intimate  and  affectionate  association 
brings  with  it  not  only  bereavement,  but  a  sense  of  de- 
spondency, because  of  the  fleeting  and  perishable  result 
of  all  human  efforts  which  it  apparently  exemplifies. 
The  contemplation,  however,  of  the  great  life  which  we 
commemorate  dispels  the  miasma  of  despondency  and 
calls  us  to  the  onward  and  upward  struggle  for  higher 
and  holier  things,  since,  when  rightly  measured,  the  les- 
sons of  that  life  point  to  the  continuing  and  enduring  re- 
sult for  good  of  duty  conscientiously  performed.  Through 
the  mists  of  parting  and  the  shadows  of  death  itself, 
clearing  our  vision  by  the  light  which  that  life  affords, 


61 


wo  are  enabled  to  set'  how  greatly  the  dedication  of  the 
life  of  our  Brother  Harlan  to  the  service  of  his  country, 
during'  his  more  than  thirty-three  years  of  judicial  labor, 
serves  to  sustain  and  to  make  fruitful  for  the  benefit  of 
all  his  countrymen  the  power  for  good  of  that  ideal  and 
undying  personality,  the  Supreme  Court  of  the  United 
states,  the  offspring  of  the  devotion  of  our  forefathers  to 
human  liberty  and  their  genius  to  creating  institutions 
for  its  perpetuation.  So  noble  in  conception  and  yet  so 
simple  in  execution  ;  so  ordinary  in  its  incidents  and  yet 
SO  majestic  as  the  servant  of  the  whole  people;  so  weak 
and  yet  so  strong,  because  founded  upon  the  affection  of 
all  the  people  and  depending  for  its  existence  upon  their 
continued  support. 

It  would  not  be  appropriate  on  this  occasion,  nor  is 
there  presently  time,  Mr.  Attorney  General,  to  afford  the 
opportunity  to  add  to  the  condensed  statement  which 
you  have  made  of  the  career  of  Mr.  Justice  Harlan  by 
giving  an  outline  of  his  services  in  peace  and  in  war.  I 
shall,  therefore,  leaving  the  general  subject  to  some  more 
appropriate  occasion,  seek  only  now  to  depict  in  the 
briefest  manner  some  of  the  most  dominant  of  the  moral 
and  mental  forces  which  characterized  Mr.  Justice  Har- 
lan's discharge  of  judicial  duty,  as  seen  from  the  angle 
of  vision  of  those  engaged  with  him  in  such  duty,  thus, 
perhaps,  speaking  from  a  point  of  observation  which,  if 
not  stated  now,  might  possibly  pass  out  of  view. 

In  the  first  place,  there  was  ever  manifested  the  supreme 
importance  which  he  attached  to  the  performance  of  his 
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judicial  work  and  the  consequent  dedication  which  fol- 
lowed of  every  mental  and  moral  faculty  of  his  being  to 
the  doing  of  that  work.  In  the  second  place,  there  was 
likewise  consequently  manifested  a  purpose  to  do  justice 
as  it  was  given  him  to  see  it,  a  justice  not  resting  upon 
mere  metaphysical  conceptions  or  distinctions  of  casuistry 
concerning  the  lines  of  separation  between  right  and 
wrong,  but  a  justice  based  upon  what  seemed  to  him 
to  be  a  common  sense  of  justice,  begetting  an  ever-present 
and  vivid  purpose  to  uphold  the  right  and  to  frustrate 
the  wrong,  and  ever  to  see  to  it  that  the  weak  were  not 
overmastered  by  the  strong.  In  the  third  place — and 
this  was  the  most  prominent  of  all — he  possessed  a  rever- 
ence for  and  an  implicit  faith  in  our  constitutional  insti- 
tutions, a  faith  which  knew  no  doubt,  and  caused  him  to 
believe  that  the  power  of  adaptability  of  those  institu- 
tions was  adequate  to  meet  and  provide  for  any  possible 
condition,  however  complex  or  novel.  And  as  these  dom- 
inant qualities  were  potential  in  giving  shape  and  form 
to  his  mental  attributes,  the  latter  in  substance  were  but 
the  reflex  of  the  former.  His  methods  of  thought,  in 
disregard  of  mere  subtleties  or  refined  distinctions,  led 
him  to  the  broadest  lines  of  conviction,  and  as  those  lines 
were  by  him  discerned  and  differences  between  himself 
and  others  became  impossible  of  reconciliation,  the  war- 
fare of  mind  with  mind  was  by  him  carried  on,  not  with 
adroit  fence  or  subtle  play  of  reason,  but  with  a  direct- 
ness and  entire  disregard  of  all  narrower  points  of  view. 
This  was  particularly  observable  with  reference  to  his 
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conclusions  on  questions  concerning  powers  of  govern- 
ment arising  from  constitutional  limitations  and  the  con- 
sideration of  asserted  violations  of  the  rights  of  individ- 
uals protected  hy  such  limitations.  Once  his  convictions 
were  definitely  formed,  so  complete  was  his  faith,  so  ar- 
dent, was  his  devotion,  so  unalterable  was  his  purpose  to 
maintain  and  perpetuate  in  each  and  every  particular,  as 
he  understood  it,  the  Government  under  the  Constitution 
which  he  so  much  loved,  that  sometimes  the  very  ardor 
and  zeal  with  which,  when  he  differed  from  others,  the 
reasons  for  his  differences  were  expounded,  produced  upon 
the  merely  superficial  observer  the  impression  that  there 
was  doubt  on  his  part  as  to  the  power  of  the  Constitution, 
if  interpreted  in  conflict  with  the  views  which  he  held, 
to  successfully  continue  to  accomplish  the  great  purpose 
which  it  was  ordained  to  secure;  but  this  was  indeed  a 
singularly  mistaken  view,  since  it  engendered  doubt  and 
weakness  merely  because  of  the  forms  in  which  supreme 
and  perfect  faith  had  found  their  expression. 

It  being  true,  as  I  have  said,  that  the  lessons  afforded 
by  the  life  of  the  great  American  whose  loss  we  commem- 
orate and  deplore  afford  a  correction  of  despondency  and 
constitute  an  incentive,  calling  upon  all  to  dedicate  their 
lives  to  a  higher  and  completer  fulfillment  of  duty,  why 
is  it  not  also  true  that  a  right  contemplation  of  that  life 
and  its  results  will  serve  in  some  measure  to  assuage  the 
feeling  of  sorrow  begotten  by  his  death?  It  was  given 
him  to  exceed  the  allotted  span  of  mortal  existence,  and 
during  his  long  and  useful  career  to  faithfully  serve,  in 
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war  and  in  peace,  his  country;  to  win  the  affection  of  all 
his  countrymen,  and  to  afford  an  elevating  and  noble 
example  of  duty  well  and  faithfully  performed.  Ah! 
contemplating  that  life,  its  simplicity,  its  courage,  its  de- 
votion to  duty,  its  love  of  country,  does  not  the  faith 
come  to  us  that  in  the  transition  from  things  finite  to 
things  infinite  it  has  been  given  to  him  to  hear  the  ineffa- 
ble melody  of  those  words  of  benediction,  the  hope  of 
hearing  which  has  led  so  many  millions  to  consecrate 
their  lives  to  the  performance  of  duty  and  the  service  of 
God  and  their  country — "  Well  done,  thou  good  and  faith- 
ful servant." 

Mr.  Attorney  General,  the  resolutions  which  you  pre- 
sent will  be  ordered  spread  upon  the  records  along  with 
such  other  tributes  concerning  the  life  and  character  of 
Mr.  Justice  Harlan  which  were  evoked  by  his  death. 
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